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LEGAL RESPONSIBILITY OF TRUSTEES UNDER COR- 
PORATE BONDS AND MORTGAGES, OR DEEDS OF 
TRUST. 


One of the commonest modes, in the American markets, of 
raising capital for business ventures has come to be that of 
issuing corporate debentures or bonds and mortgages. This 
scheme, originally the product of Lombard street ingenuity, 
has been localized in this country with certain American char- 
acteristics not yet fully defined by law. 

The recognized power of mortgaging franchises and after ac- 
quired property has brought promoters oftentimes to think that 
it is of slight consequence to this process, whether the corporate 
mortgagor is or is not at the time of making the bonds and issu- 
ing the mortgage possessed of property. It is enough for a basis 
of credit that it may be so possessed in the future. The first 
step in this process of raising money is the acquisition in posse 
of a definite thing to mortgage. This is often acquired by means 
of an option or of a contract to purchase. But the most impor- 
_ tant step in this credit process and one not infrequently first in 
order, in point of time, is an issue of corporate bonds under a 
mortgage scheme. This last process generally inyolves a cor- 
porate second party which will act as registrar and certifier of 
the company’s bonds and of its stock and also as the custo- 
dian of the legal title of the thing to be conveyed by the instru- 
ment of mortgage, or the so-called deed of trust. 
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It is not proposed to discuss here the different theories relat- 
ing to the stock capitalizations of corporate mortgagors. The 
degree of bona jides and integrity of the corporate mortgagor 
depending on the policy of the State creating it and differing ac- 
cordingly as a State encourages its own development or the safety 
of cupital, or in other words, as the State’s policy is egotistic 
or altruistic. It will be generally conceded that less license to 
form corporations and better guarantees of stability are desira- 
ble. But this result can, as the law stands, be accomplished only 
by a consensus of the States or by some unlooked for Federal 
control involving organic changes too great for present consider- 
ation, yet needing no prophetic vision to descry. 

The subject for our consideration is the additional security 
intended to be afforded to investors by the intervention of the 
second party to this interesting process, the so-called trustee of 
the mortgage purporting to secure the payment of bonds and 
interest thereon. 

It is obvious that such trustee performs one extremely useful 
function in that it takes the interest of the mortgagor (we need 
not discuss here whether it is the legal or the equitable title that 
it takes, see 4 Harv. L. Rev. 1) in the res mortgaged and keeps 
it for the contingencies expressed in the deed of the mortgagor. 
The mortgagor thus parts with everything but possession and 
management, which is to shift on the manifold contingencies ex- 
pressed by the professional conveyancer. Oftentimes, indeed 
commonly, the so-called trustee is likewise the agent of the cor- 
porate mortgagor and registers the bonds and certifies to them 
in some manner dictated by convenience. This latter is a sepa- 
rate function on the part of the second party, one intended to 
prevent overissue and forgery of the fractional bond and to as- 
sure a basis of credit for the negotiable money-obligations of the 
mortgagor. Assuch latter function is believed to depend wholly 
on the nature of a written paper, its legal effect is of more easy 
solution than the liability incurred in taking the property mort- 
gaged which, it is claimed, depends partly on séatus, and partly 
on express contract. 

It should be pointed out in order to make clear the plane of 
this discussion, that there is a considerable effort at the present 
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time to hold the party of the second part, the so-called trustee 
under these writings, not only to the liabilities of a friendly and 
formal intermediary or agent of the mortgagor, but to all the 
liabilities of one, who, for a consideration, has assisted as a 
matter of business a speculating debtor to get at the money of the 
investing public. When the public gains, by this scheme of 
raising credit, the liability of this intermediary, or second party, 
is, of course, not thought of. But when a loss ensues, then the 
obligation or the liability of this second party to the process is 
discussed, and assertions of malfeasance jand misfeasance and 
non-feasance are common. From the creditor’s point of view 
the second party, even if not an indorser, has been the main in- 
ducement to the debt ; a trustee of implied trusts ; an insurer or 
warrantor of the mortgagor’s title, of the mortgagor’s good faith, 
of the validity of every step in the process of issuing the bonds 
and making the mortgage; even liable for the mortgagor’s own 
deviation from the highest skill; liable for the defaults of the 
mortgagor’s lawyer; liable in short to every bond creditor of the 
mortgagor for every thing imaginable until the bonds shall be 4 
paid in full. 

But that part of the public which is not injured by the process 
of raising credit indicated, is sometimes more impartial in its ! 
censure of the so-called trustees. For example, a leading article | 
appeared in the New York Evening Post for February 10th, 
1890, containing some observations on this subject which seemed i 
timely or at least not extreme. As it well represents one 
popular side of this controversy, it may be desirable to give it in 
full :— 


“(THE RESPONSIBILITY OF TRUST COMPANIEs.”’ 
(From the New York Evening Post.) 


‘‘ The history of the alleged fraudulent issue of $8,000,000 of bonds by the 
former managers of the Columbus, Hocking Valley and Toledo Railway is well 
known. A new point in the old matter is brought to public attention by the 
recent Belden suit. This complainant charges thatthe Central Trust Company, 
the trustee under the mortgage, was at first deceived by the railway people, 
but that afterwards, when put in possession of the alleged facts, it declined to 
take any steps to protect the holders, though urged to do so. In effect, Belden 
says that he is the innocent holder of bonds whose proceeds were illegally ob- q 
tained and afterwards misappropriated, bought because of his confidence in the 
trustee, who certified to their correctness; that if the trustee did not at first 
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know of any wrong doing, he was supposed to be sufficiently well informed to 
know ofit, and that, in fact, by sending out the bonds with his certification, he 
was and is morally, if not legally, answerable for any subsequent loss through 
fraud. So upon these grounds the Central Trust Company is made one of the 
defendants in the suit. 

* As to the legal responsibility, there is none. The trustee of a mortgage is 
‘relieved from any responsibility whatever,’ as this particular mortgage ex- 
pressly states. In every one of the many railroad deeds of trust executed to 
the trustee to cover the issue of securities by the corporation, there will be 
found clauses stating that the trustee will certify to certain bonds upon the 
filing of statements of the chief engineer as to length of new road constructed 
or of the president as to certain conditions having been complied with; and that 
such statements ‘shall be full protection to the trustee in countersigning and 
delivering any bonds in conformity with such statements pursuant to the pro- 
visions of the deed of trust.’ Clearly, therefore, the trustee in the Hocking 
Valley matter was within his legal right in claiming both his absolute ignorance 
of any fraud and his unconcern should any ‘such fraud be afterwards charged, 
The business of the trustee is merely that of a registrar of papers, such as show 
upon their face that there has been no overissue of bonds, and that certain 
conditions previously agreed upon have been observed. Behind these docu- 
ments the trustee is not called upon to go. These of themselves are no slight 
benefits to the community. Investors are protected by such formalities pre- 
cisely as the listing of securities upon the Stock Exchange is, as far as it goes, 
a like protection, although no guarantee accompanies either. 

** The case seems stronger in favor of a certain equitable responsibility upon 
the part of a trust company or upon an individual as trustee. Our prominent 
trust companies and bankers are known throughout the land. Nosmall part of 
the buying and selling of stocks and bonds is due to regard for their ability and 
confidence in their advice. Asa matter of both pride and profit, it is well to 
serve investors in every reasonable way. Onthe other hand, when we con- 
sider that for registering bonds the trust companies only receive one dollar a 
bond, and sometimes half that, this also often including the payment of cou- 
pons over their counters, we must fairly acknowledge that the trustees are 
not paid too much for the work done. If public opinion should seek to hold 
them responsible even to a small degree, or as a matter of equity for the mis- 
takes or frauds of others, they would one and all decline having anything to do 
with the issuing of mortgages. In truth, men like the complainant referred to 
are asking for the impossible. They are expecting some guarantee which shall 
place their money beyond peradventure of loss, and so shall take the place of 
personal investigation. This can never be. If trust companies were requested 
to guarantee holders against losses, they would have to charge a sum commen- 
surate with the risk and large enough to enable themselves practically to man- 
age all the properties for which they were thus made responsible. This would 
require a revolution in our banking methods, and is out of the question, even 
supposing the trust companies to be always and absolutely safe in their guar- 
antees, 

** As seems to be indirectly asserted by the complainant, it is no doubt true 
that acertain part of the investing public do place in the certification of rail- 
road bonds by a well-known trust company as trustee more confidence than the 
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actual state of things warrants. In so far as this has led investors to dispense 
with their usual care in examining into the affairs of railroads whose bonds they 
are buying, it is not to be encouraged. Yet such confidence, however little foun- 
dation it may have in law, is a claim upon trustees that they shall exercise cau- 
tion. And so they do, for the good of their own reputation. None of them 
like to be associated in the public mind with swindlers. Such a claim is often 
recognized and acted upon in actual affairs by trustees who would be the first 
to repudiate any legal responsibility. Nevertheless it is not well to rely upon 
mere sentiment in buying and selling.” 


Which of these two discordant views seems best to accord 
with the adjudged cases? 

First considering the liability of trustees to holders of bonds 
by reason of certification of a corporate bond, we may premise, 
this depends on the degree of representation of the certifier, 
whereas an indorsement includes a warranty and depends on a 
contract, express or implied, by the law merchant. What papers 
constitute the representation (or contract if it be such) is not 
always so clear; sometimes the certificate would seem intended 
to be independent, that is to be quite separate from the text of 
the bond and mortgage. In other instances the reference in the 
certificate to the limitations of the bond and the mortgage are 
very explicit and the purchaser of the bond would seem thereby to 
be put upon notice of the contents of the instruments referred to. 

The certifier is clearly not liable by reason of the ceftificate, 
as an indorser is, for payment of the bond, although in almost 
every State these corporate bonds have, after a struggle, been 
declared negotiable instruments,! passing freely by delivery, and 
entitled to most, if not all of the benefits of the law merchant, 
relative to negotiable instruments. But it has been so apparent 
to every suitor that no contract liability for payment of the bond 
was ever intended to be incurred by the certifier, that no reported 
case claims any such liability. Yet when the bonds were declared 
by the courts to be negotiable instruments, it would not have 
been a great extension of principle, especially where bonds were 
made payable to the certifier, or order, to regard the signature 
of the payee-certifier on the back of the bond as an indorsement 
to some extent, even though coupled with matter of representa- 


1 64 Am. Decis. 428. 
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tion only. But it has been so apparent that the certification of 
a bond was not intended to operate as a contract of indorsement 
binding the payee for a payment of the bond, that no one, it 
is believed, has had the temerity to present the point for adju- 
dication. 

How far and in what manner the certifier is liable otherwise 
than for payment in connection with the bond (oftentimes en- 
titled on its face, ‘* first mortgage gold bond ’’ and sometimes 
** first mortgage bond duly issued by the Company’’ ), 
has not been fully determined. The attempt has been made to 
hold certifiers of this class of instruments to a liability in some 
respects other than payment, quite equal to that of the ordinary 
indorser of negotiable instruments. Now the indorser of a note 
warrants ex contractu: (1) the power of the maker to make the 
instrument ; (2) the genuineness of the signatures which it bears; 
(3) a compliance with the maxim ‘* locus regit actum,’’ in so far 
as the due execution and issue of the instrument is concerned. 
In the case of certitied corporate mortgage bonds, purchasers of 
bonds would like to hold certifiers of the bonds to a like extent, 
notwithstanding that the act of such certifiers is intended to be 
simply an act of identification of the bond with a non-present 
recorded mortgage, in order to guard against overissue under 
such recorded mortgage, and to evidence that the bond is en- 
titled to the collateral security of the mortgage taken quantum 
valeat. Undoubtedly the maker intends thus to add to the ut- 
most extent to the negotiable value of the bond. Promoters 
are usually careless about the trustee’s liability. 

In so far as the liability of the certifier to the holders of such 
bonds may depend on the express representation or contract on the 
face of the paper, it is clear that the text of such representation 
or contract (whichever it is) may be found either in the certi- 
ficate itself or in the bond, the mortgage and the certificate con- 
strued together. The general rule of law and one acquiesced in 


1 In cases where the certifier or apply to them,as to all vendors of 
trustee participates actively in the negotiable instruments. Utley v. 
sale of bonds, especially when payee Donaldson, 94 U. S. 29; Webb ve. 
of the bonds, other principles besides Odell, 49 N. Y, 585. 

those discussed in this paper may 
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most generally by lawyers is, that an explicit reference to the 
bond and the mortgage in the certificate, in legal effect, incor- 
porates in the certificate itself the exemptions contained through- 
out the compound instrument. 

It is undoubtedly a rule of law that an explicit reference in 
one paper-writing to the terms of another instrument, makes 
the stipulations of that other instrument part of the referring 
paper.? 

But this rule even is not without exceptions to its universality. 
It has been recently held, for example, in a case of at least re- 
spectable authority ? that ‘* where a mortgage, to secure certain 
bonds contains a clause limiting the effect of the contract con- 
tained in the bonds as to matters not pertinent to the mortgage, 
a holder of such bonds will not be presumed to have notice of 
such clause merely by reason of a general reference to the terms 
and conditions of the mortgage contained in the bonds.’’? 

If this exception just pointed out is sound, it can only mean 
that an instrument referred to cannot be presumed to contain 
obligations inconsistent with the provisions in a bond having the 
elements of negotiability, or else that the taker of a bond refer- 


ring toa mortgage is not in duty bound to read the mortgage 
referred to for inconsistent provisions, which seems equivalent 


to saying he need not read it at all. The Ohio case cited, at 
best seems to afford but one exception to a rule of law — and 
one which is not recognized in practice by examining counsel in 
New York, where the rule is assumed to be, that a reference in 
a corporate bond to a corporate mortgage puts the purchasers 
of bonds on notice of all the terms of the mortgage whether 
consistent or not, with the terms of the bonds. 

How far the certifier, by such an act of certification as indi- 
cated, represents or warrants the genuineness of the bond, has, as 


1 McClure v. Township of Oxford, 
94 U.S. 483; Caylus v. N. Y. King- 
ston, etc., R. R.Co., 10 Hun, 295; 
McClelland v. Norfolk Southern R. 
R. Co., 18 N. Y. State Reporter, 344, 
347; 110 N. Y. 469; Benjamin v. El- 
mira J. & C. R. R. Co., 49 Barb. 441, 
affd. 54 N. Y. 675; Stanton v. Ala- 


bama, etc., R. R. Co., 2 Woods C. C, 
523. 

2 Raymond,Trustee, v. Spring Grove, 
etc., R. R. Co., 21 Week. L. Bul. 103. 

8 Citing Mueller v. Engeler, 12 
Bush, 445, and Wade on Notice, 314, 
315-336. And see Stanton v. Alabama, 
etc., R. R. Co., 2 Woods, C. C. 523. 
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stated before, not’ been determined. There can be little doubt, 
it would seem, that the act of certification ought to import a rep- 
resentation, at least, by the certifier of the genuineness of the 
signatures on the bond and that in the event the siguature of the 
maker of the bond proves to be a forgery, the certifier should be 
liable to a bona fide holder of the bonds for value, for a wrong- 
ful authentication of such forged bond, provided the purchaser 
bought on the faith of the certificate and not otherwise. But 
if the certifier too has been imposed on without negligence or 
default, it is, perhaps, difficult to formulate the principle on 
which such liability would rest, other than on a breach of an 
express contract inuring to holders of the bonds. 

Now there may well be doubt whether there is any contract 
relation whatever existing between such a certifierof a bond and 
its successive takers and holders. It is otherwise in the case of 
a note, but that is by the law merchant. But such certificate 
lacks all the elements of a contract as determined by Anglo- 
American jurisprudence. 

Certificates of deposit when framed in such form as to come 
within the statutes regulating commercial paper are usually 
promissory notes and when issued by competent persons are 
negotiable and regarded as contracts of the persons issuing them ; 
but the origin of this view seems entirely referable to the statute 
of Anne.? But such certificates as we are considering on bonds 
are merely statements evidential of some relation existing between 
a mortgagor mentioned in the bond and the trust mortgage. 

Certification of checks, when certified at the instance of hold- 
ers, are likewise treated as contracts of the certifier, because 
new contracts by novation, the drawer of the check being ipso 
facto discharged. But rules relating to certificates of deposit 
and certified checks offer slender analogy in causes arising on 
trustee’s certificates to corporate bonds, unless such last be held 
to operate as a contract between the taker of the bond and the 
certifier, and there seems to be no principle upon which a liabil- 
ity ex contractu may be affirmed of the common form of certificate 


1 Simm v. Anglo-Amer. Tel. Co., 5 Fitz Maurice, L. R. 29 Ch. Div. 459; 
L. R. (Q. B. D. 188); Edgington v. 22 Cent. L. J. 81. 


2 (3 and 4 Anne, ch. IX.) 
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on a corporate bond, even though the trustee be named as formal 
payee in the bond. 

But if the certificate of the bond does constitute in law a con- 
tract by the certifier which inures to successive holders of the 
bond, it is of importance that the exact nature of the contract 
and its legal effect be more fully understood than at present. 

We cannot deny that a certificate added by a person to the 
negotiable instrument of another must be presumed intended to 
be operative to some extent. Careful examining counsel have 
therefore reduced the trustee’s certificate on bonds to the sim- 
plest and most limited form so that the certifier ordinarily 
certifies simply that ‘* the within bond is one of a series of 1,000 
bonds of like tenor and amount, referred to in the mortgage o7 
deed of trust, mentioned in the within bond ”’ not ‘* that the with- 
in bond is secured by the mortgage mentioned in such bond,”’ and 
not ‘* that it is one duly issued by the maker and secured,”’ etc. 
etc.’’ It isto the simplest and most limited form only, that the 
observations of this paper are intended to apply. - 

Whether the certifier warrants ex contractu the genuineness of 
the signatures on the bonds or not, the certificate does not neces- 
sarily import also that the certifier contracts or intends to war- 
rant that the bond is a valid obligation of the maker and that 
the maker of the bond is competent to contract and also that the 
formalities required by the lex loci contractus have been com- 
plied with on the part of the maker. The principle upon which 
an indorser of negotiable paper is holden for the validity of such 
paper and for the competency of the ostensible parties to it, de- 
pends most often on the contract assumed by the law, from the 
fact that the endorser received a legal consideration for such in- 
dorsement and therefore impliedly warrants the paper to be what 
it pretends tobe. Always in some form behind the liability of 
indorsers of commercial paper, may be said to be the juridical 
concept of contract and next that the indorser received value or 
else voluntarily undertook to act as surety for the principal ob- 

ligation so as to induce some one to buy the paper. But both 
of these latter elements of liability are wanting in the case of 
the common form of certification of a corporate bond. It is ap- 
parent to every one who examines the transaction, that the cer- 
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tifier has not received value for the bond, even though the bond 
may be made, as it often is, for convenience, payable on its face 
to the same person who is the certifier, or bearer,! for the in- 
dorsement being coupled with a form of certification seems to 
exclude an intention to act as indorser or as a surety of the 
maker to any extent whatever. It is true that a mere blank 
indorsement on a negotiable corporate bond has been held to 
make the indorser liable, as other indorsers are, for payment. 
But this depends on the ordinary rules relating to the indorse- 
ment of negotiable instruments.? Now the ordinary form of 
certificate on bonds evidences no intention to make a contract of 
indorsement under the law merchant. Such certificate has been 
properly treated therefore as the real act of the corporation mak- 
ing the bond; it having been placed on the bond by the direction 
and authority of the maker, before its execution was completed 
by delivery and, therefore, before it became a valid and effectual 
obligation.® 

If we might hazard a conjecture on this subject of trustee’s 
liability by reason of such certificate we should say that a cer- 
tificate of the kind we are considering is to be regarded as a mere 
act of authentication, made by an agent of the maker of the bond, 
before execution by such maker’s direction, and in reality the act 
of the maker of the bond; and also that such certificate is no 
part of the bond proper and creates no contractual relation what- 
ever between the maker of the certificate and successive hold- 
ers of the bond. 

The certificate must therefore be considered in the light of a 
representation. As such it would seem that the text of the rep- 
resentation should be confined strictly to those statements alone, 
made by the certifier. To hold the certifier for the truth of 
statements made by another, concerning acts in which the cer- 
tifier is apparently a passive agent and not an actor, would be 
unjustifiable and contrary to the fundamental principles on 


1 Curtis v. Leavitt, 15N. Y. 9, 195. v. Sage, 47 N. Y. 143; 1 Daniel’s Negot. 
2 Bonner v. City of New Orleans, Instr., sec. 666. 
2 Woods, 135. In arguendo vide 3 Edwards v. Marcy, 2 Allen, 486, 
Hotchkiss v. Nat. Bank, 21 Wall. 354; 488. 
Hodges v. Shuler, 22N. Y.114; Welch 
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which all liability ex delicto should rest in any rational system of 
jurisprudence, 

There is usuhlly only one distinct representation, however, 
which the certifier of such a bond does make and would seem, of 
necessity, bound to make good, at least to first takers of the 
bonds, and that is, that the bond certified is one of those refer- 
red to in the mortgage mentioned in the certificate. This is 
usually the only unequivocal representation contained in a certi- 
ficate of this character. If by any peradventure this single rep- 
resentation should prove to be false and the bond so certified be 
not one of those referred to in the mortgage mentioned in the 
certificate, it is difficult to see how the certifier could escape 
from the legal effect of such an unequivocal false representation, 
even though unintentionally false. What correlative circum- 
stances this liability includes, is a point of more difficulty. 

Certificates of stock, in so far as they are universally held to 
be merely evidential of a relation subsisting between the corpo- 
ration and another, would seem to offer more analogy to certifi- 
cates on bonds which usually state also some relation which the 
bond bears to the mortgage, made between the maker of the 
bond and the certifier. But there is this essential difference be- 
tween certificates of stock and certificates on bonds; the former 
are usually made by a principal to a transaction, the latter by an 
agent or intermediary. 

It is a general impression among examining counsel for trust 
companies, that the ordinary form of trustee’s certificate, on a 
corporate bond,! is not a representation by the certifier that the 
statements placed by the maker on the face of the corporate 
bond are true. These are strictly the statements of the maker 
of the bond, not those of the certifier.2 This view is sustained 
to some extent by dicta of the New York Court of Appeals in 

Maas. v. Mo. Kan. & Texas Ry. Co.’ Here the effect of a 


1 The undersigued trustee doth 2 Edward v. Marcy, 2 Allen, 486, 
certify that this is one of aseriesof 488. 
100 bonds referred to in the within 3 83 N. Y. 223. 
mentioned mortgage or deed of trust. 
Trust Co. 
by President.”’ 
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trustee’s certificate on a corporate bond was discussed, such cer- 
tificate having been forged and the bonds alleged by the holder 
non obstante the forgery of the certification to be valid obliga- 
tions of the railroad company, they having been executed by 
that company, and then stolen before certification by the trustee. 
A bona fide purchaser was interested in maintaining that the cer- 
tification was not essential to the bond’s validity. The court, 
however, said : ** The act of the trustee, when performed, was only 
to authenticate, that is to determine as real and true ; until per- 
formed the bonds rested in ¢ supposition ;’ when performed its ef- 
fect was to renderthem obligatory, and pronounce them genuine.”’ 
This last case, it is true, was not against the trustee, but we 
understand the opinion to state the legal effect of the usual form 
of trustee’s certificate and that it is amere act of authentication, 
and to a limited extent only of representation. 

In the case of Atwood v. Shenandoah Valley R. R. Co.,! an in- 
timation was given to the contrary of the main proposition in the 
ease last cited and the certification was held unnecessary to the 
validity of certain corporate bonds, but here it was clearly the 
duty of the trustee to certify them. In this case also we find 
the certification of corporate bonds treated rather as an act of 
authentication than as a contract, inuring to the benefit of hold- 
ers of bonds. 

The case of Caylus v. N. Y. Kingston, etc., R. R. Co., Farmers 
Loan & Trust Company et al.,? germane to this proposition, would 
appear to be one where a railway company issued bonds called 
** consolidated first mortgage bonds.’’ Takers of the bonds 
sued ex delicto because the bonds were not first mortgage bonds 
as pretended by the parties uttering them. The defendants had 
judgment andthe court held: ** Thebonds * * * were des- 
ignated ¢ consolidated first mortgage gold bonds’ and the mort- 
gage referred to necessarily became part of them in determining 
exactly what they were represented to be.’’ It appeared 
clearly upon referring to the mortgage mentioned in the bond 
that there was an underlying mortgage. In so far, therefore, 


1 9 Southeastern Reporter, 748. 
2 49 How. Pr. 100; 10 Hun (N. Y.), 


205, said to be affirmed by the Court 
of Appeals, 76 N. Y. 609; 17 Hun, IV. 
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as Caylus’ case is authority at all and on the liability incurred 
by the certifier for representation on the face of the bond, it 
simply holds that the certifier has not, as alleged in this particu- 
lar case, represented the bond to be a first mortgage bond, but 
a ‘‘ first consolidated mortgage bond.’’ Had the word con- 
solidated’’ not been in the bond it would look from the report 
as if the decision might have been otherwise. But such indica- 
tions are purely obiter. 

In the very recent case of Saratoga Gas & Electric Light Co. 
v. Hazard,! the court treat the non-certification of bonds as if it 
were defensive to an action for trover and conversion of the 
bonds uncertified, but the decision in the case turned on a point 
of pleading and the legal effect of the certificate was not con- 
sidered. 

While the certificate usually contains a reference to the mort- 
gage mentioned in the bond and the bond often or generally 
states somewhere on its face that such mortgage is, for example, 
a first mortgage, such reference is only for a limited purpose 
and to give notice. If such reference necessarily involves a 
statement by a certifier that such a mortgage is in law and in 
fact a first mortgage, as oftentimes pretended on the face of the 
bond, or if it imposes on the certifier the duty of ascertaining, 
by an examination, the state of the title and the ascertainment 
whether such mortgage is in fact a first mortgage (if it is so — 
stated in the bond), why then, as the New York Evening Post 
has suggested, the usual certification fee of fifty cents to a dol- 
lar a bond is grossly incommensurate with the heavy obliga- 
tions of the certifier. But we submit that it is the maker of the 
bond only who constructively or expressly (as the case may be) 
represents as true the facts stated on the face of such bond, and 
that the mere identification (by a certificate) of a series of such 
bonds with a mortgage mentioned in the bond ought not neces- 
sarily to obligate the certifier to the truth of representations 
contained in the body of the bond. Nor ought the certificate to 
import a representation by the certifier, that the mortgage is in 
reality what it is stated by the maker of the bond to be, for an- 


1 27 N. Y. State Reporter, 588 (affirmed Ct. of Appeals, May 10, 1890). 
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other reason ; every purchaser of a bond secured by a real estate 

and recorded mortgage, should in this country have recourse to 
the record of mortgages and not supinely rely upon a mere in- 
terpretation of a constructive representation, spelled out from a 
certificate of identification and authentication. But even if the 
certificate involve statements on the face of the bond, being at 
best merely constructive, not express, such a manner of state- 
ment is very different in legal effect from an independent and 
direct false representation to purchasers of bonds that the mort- 
gage in question is a first mortgage. A direct representation 
made upon inquiry, the purchaser of bond might well rely on 
and be thereby relieved of consulting the record; but not so 
with this exegetical representation; this cannot relieve pur- 
chasers from the duty resting upon them to rely upon the ofli- 
cial record. It would seem, therefore, that the mere act of au- 
thenticating a bond, by means of the common certificate of a 
trustee, does not import in law a representation by the cer- 
tifier of the facts stated by the maker in the body of the bond, 
even though such certificate for a distinct purpose contains 
a reference to some paper referred to in the body of the 
bond. 

If such certificate is to any extent a representation by the cer- 
tifier of facts stated by the maker of the bond, in the body of the 
bond, it naturally imposes upon the certifier due diligence in 
the ascertaining of the truth of such representations, and this, 
after all, in practice, would be almost as onerous as an examina- 
tion preliminary to a warranty of title. All such obligations of 
whatever nature, it is thought, may be, however, avoided by 
proper clauses of exemption contained in the mortgage re- 
ferred to in the body of the bond certified, and such exemp- 
tions are therefore commonly contained in mortgages to secure 
bonds made by the smaller and more speculative grades of com- 
panies. 

A certificate that a bond is ** duly issued by the maker in con- 
formity to the mortgage therein mentioned ’’ is but a stronger 
form of representation, and in fact a mere opinion of the law; 
and in so far as it represents a conclusion of law, it may well 
be doubted whether it relieves the purchaser of the duty of 
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investigating the power of the maker to make the bond or mort- 
gage.’ 

But if the certificate shall be held, to any extent, an independ- 
ent representation by the certifier, of facts on face of the bond, 
if honestly made by the certifier, without default, it is difficult 
to see how its falsity could be the basis of an action ex delicto 
against the certifier, at least without proof of deceit and scienter 
or negligence in representation, tantamount to fraud. Whether 
such representation is in law made to the first taker of the bond 
only, or may be regarded, as the bonds are payable to bearer, 
as made to all subsequent bona fide holders of bonds is yet to 
be determined.’ But there will no doubt want to be sub- 
stantive proof that the false representation was the main,‘ if not 


the sole, inducement to the purchase.® 

So much and this only by way of suggestion, as to the liability 
incurred by certifiers of corporate bonds: we may proceed to 
the liability incurred by reason of the acceptance of the mortgage 


or deed of trust. 


1 County v. Graham, 130 U. S. 681. 
Now it is said by a text-writer of au- 
thority, Daniels on Negotiable Instru- 
mnunts, sec. 1502: ‘ The rights of 
the purchaser or holder of a coupon 
bond are determined by the same 
principles which control those of the 
purchaser or holder of a bill or note. 
If a party proposes to purchase a bond 
from the State or corporation issuing 
it, he should inquire in the first 
place whether or not the State or cor- 
poration has legal power to issue it. 
For as the bill or note of an infant or 
lunatic is utterly void, so is any in- 
strument issued by a State or corpo- 
ration when it has no legal power to 
do so. In the second place, the nego- 
tiator should see that the person un- 
dertaking to represent the State or 
corporation is authorized to do so. 
For if the instrument be in fact a for- 
gery, and never had any legal incep- 


The liability of trustees under corporate mortgages or deed 


tion as an obligation, it cannot be en- 
forced, because the forgery was so 
skillfully performed as to deceive an 
innocent purchaser. In the third 
place, the competency of principal and 
agent being established, he should see 
that all the formalities of a public 
character required by law are pursued 
in the execution and issue of the in- 
strument. And then, in the fourth 
place, let him see that there is no 
usury in his purchase.”’ 

* Derry v. Peek, 14 App. Cas (Eng.). 
337. Sed Vide, Fenn v. Curtis, 23 
Hun, 384. 

3 Peek v. Gurney, L. R. 6 H. L. 
377; Bank of Montreal v. Thayer, 7 
Fed. Repr. 623; 1 The Advocate, 389. 

4 Edginton v. Fitzmaurice, L. R. 29 
Ch. D. 459. 

Simm Anglo-Amer. Tel. Co., 5 
L. R. Q. B. 188. 
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of trust may be of course as multiform as words can make it. 
But in this paper we have reference only to the deeds and the 
covenants ordinarily met with, or those in common use among 
corporations. It has been before remarked that the liability of 
trustees under corporate mortgages, or deeds of trust, depends 
partly on the status they assume by taking the property of an- 
other charged with constructive obligations. It is by nomeansa 
settled point in Anglo-American jurisprudence, that the liability 
of trustees dependson contract,! and the best opinion would seem 
to be that it does not, and cannot so depend.? But the trust in- 
strument may, nevertheless, be regarded as the basis of the 
trustee’s liability in equity, and in that respect the liability is 
very analagous to a contract liability regarded from the point of 
view of equity jurisprudence.’ 

As the trustee takes the legal title of the mortgagor for cer- 
tain purposes, expressed in the instrument, the instrument will, 
if well drawn, describe with accuracy the trust purposes, 
duties and obligations, and by acceptance of the deed, 
the trustee becomes obligated to fulfill the trust purposes, 
duties and obligations express and implied. Ifthe property, thus 
conveyed in trust, is realty, the deed alone expresses the express 
trust purposes under the statutes regulating devolution of title 
to real property. As express trust of personality need not be in 
writing by the rules of most States ; such trusts would therefore 
seem to impose a larger liability on the trustee and if well drawn 
should be so framed as to exclude the possibility of assertions 
of trust duties, powers, obligations and purposes dehors the in- 
strument. 

The nature of such trustee’s estate in the thing conveyed, be- 
fore default of the mortgagor, or settler, was at first claimed to 
be a mere nominal naked or dry trust or use, which the statute 
of Henry VIII. would have executed without formality of con- 
veyauce, and that the right in re was really vested in the bondhold- 
ers collectively. But this view has been negatived and the 
trustee undoubtedly takes the legal estate necessary to the per- 


1 Pollock on Contracts, 197, 198. 


3 2 Perry on Trusts, sec. 602g. 
2 Sturgis v. Knapp, 31 Vt. 52. 
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formance of the most ulterior trusts limited in the conveyance, 
or so-called mortgage.! 

But until default in payment of interest the trusts under these 
mortgages are ordinarily simply fiduciary or executive ; sometimes 
called dry or naked trusts, imposing no duty whatever on the 
trustee,? except doubtless to keep the title unimpaired through 
any act of the trustee’s own,’ e. 7» a trustee can make no con- 
veyance in contravention of the trust. Whether under this 
principle is imposed an obligation on the trustee to see to re- 
cording the trust deed or mortgage under the recording acts, or 
whether that duty strictly devolves on some one else, has not yet 
been definitely determined on principle, and its determination in- 
volves the degree of duty —hereafter discussed — which the 
trustees assume to the future bondholders under the mortgage. 
Ordinarily in practice such trustees refuse to certify bonds until 
the deed or mortgage is returned to them with the official in- 
dorsement of recording, thus avoiding contingent liability for 
failure to record. 

Trustees of this sort are usually selected by the mortgagor 
before the bonds are issued and at the time the trust deeds are 
executed, there are usually no bondholders and therefore, no 
positive relations of trust between bondholders and the so-called 
trustee. The trust deed is, therefore, strictly one made by a 


1 We may well say “so-called 
mortgage”? because there is often- 
times a very great dissimilarity be- 


rights of quasi-parties, such a cestuis 
que trustent, creditors, lienors, etc., 
and distributes the fund realized ona 


tween the ordinary mortgage and the 
usual corporate mortgages or deeds of 
trust, and these essential differences 
are reflected upon the remedies inci- 
dental to enforcement. Wilmer v. 
Atlanta & Richmond Air Line Ry. Co., 
2 Woods C. C. 447; Wilkins v. Wright, 
6 McLean, 340. 

The ordinary trustee’s bill of fore- 
closure of a corporate mortgage is a 
good deal more than the common fore- 
closure of a mortgage to a trustee, 
first known to chancery, as it usually 
now settles in the same suit, the 
XXIV. 


VOL. 


sale of the mortgaged property among 
those entitled ein equity under the 
trust deed. See xxiv. Amer. L. Rev. 
429. 

Whether the bondholders can settle 
on distribution in the foreclosure 
suit, by intervention, accusations of 
breaches of trust by the trustee, is not 
yet decided. 

2 Railroad v. Elliott, 57 N. H. 431; 
Sturges v. Knapp, 31 Vermont, 54. 

§ Duncan v. Mobile R. R. Co., 2 
Woods C. C. 542. 
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principal to its own agent; ! but as takers of bonds are contem- 
plated in these schemes of credit, in equity certain duties toward 
them would seem to be undertaken by even a volunteer, who 
covenants to stand seised to uses for future beneficiaries of the 
trusts created by such a settler. That the trustee is a trustee 
until negotiation of the bonds exclusively for the settler or mort- 
gagor, the railroad company, there can be no question; ? but 
this would be so in equity in the absence of any express trusts 
from the very fact that the trustee pays no consideration to sap- 
port the estate conveyed by a corporation which is itself a quasi- 
trustee.* Thus it follows in actual practice that railway and 
other companies commonly revoke these deeds, either upon the 
production of all the bonds certified under them unissued, or by 
a declaration in a subsequent deed of trust. 

In determining the obligation to future bondholders, incurred 
by such trustees, to record the trust instrument, it would seem 
to make little difference that there were at first no bondholders, 
as bondholders in futuro are contemplated by the trust. On 
general principles, it may be said, therefore, that the duty of all 
trustees of express trusts to protect the trust property for the 
cestuis contemplated would seem to involve the duty to see to 
the proper re¢ording of the trust deeds, under the recording 
acts, and that a failure in this regard when approximate damage 
ensues, would be a breach of trust rendering the trustee directly 
accountable in a proper proceeding to subsequent bona fide 
bondholders damaged thereby. 

The mortgage oftentimes contains some exemptions to the 
trustee, such as that it shall not be necessary for the trustee to 
see to the recording of the trust deed as a chattel mortgage or 
to the effect that once recording the instrument shall relieve the 
trustee from any obligation to record further. 

The mere acceptance of the trust property in the contingen- 
cies expressed in these corporate deeds of trust imposes, 
however, no duty upon the trustee to see to the power of the 
mortgagor to make the mortgage or to investigate the value of 


1 Curtis v. Leavitt, 15 N. Y.9, 194; 


2 Sturgis v. Knapp, 31 Vt. 57. 
Commrs. v. Thayer, 94 U. S. 644. 


8 Story Eq. Juris. 1197. 
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the mortgaged estate, or to see to the true state of the mort- 
gagor’s title: it may be accidentally otherwise, by virtue of the 
representations contained in some forms of certificates on bonds 
made by the trustee, but such a liability would not arise under 
the trusts implied or expressed in deeds of trust for bondholders. 
Ordinarily such trustee, so accepting a trust offered, has no means 
of ascertaining the state of the mortgagor’s title except such as 
are represented by the mortgagor and on these such trustees 
have a right to rely; unless there are circumstances known to 
them which make it clear that a particular mortgagor has no 
title or is not acting in good faith. 

In such an instance, persons knowingly accepting a post of 
confidence under a fraudulent paper settlement may well be 
said to be particeps fraudis and liable for such participation in a 
palpable scheme to defraud ; but such liability would be extrinsic 
to the deed of trust; and depend, doubtless, on principles lately 
much discussed in the law of promoters of stock companies. 

In some mortgages, express provisions are contained to the 
effect that the trustee may rely on all representations of the 
mortgagor and that the trustee shall not be liable for defects in 
title to the property contained in the mortgage. In the absence 
of such provisions, the trustee would not ordinarily be liable to 
respond to bondholders for the mortgagor’s want of power, or 
for defects in the mortgagor’s title, at least, not so liable under 
any provisions contained in the corporate mortgage or trust 
deed. The popular assertions of such liability arise from a 
false premiss, viz. : that the trustee is one of the promoters of the 
vicious corporate scheme or undertaking. In most cases the 
trustee is not a party to the mortgagor’s venture and has no 
share in the profit of the undertaking. There may, however, 
be instances where the trustee is one of the active promoters of 
the scheme and interested in the result. In such instances, the 
liability of such trustees for false representations contained in 
any of the instruments purporting to be security will be found 
in the ordinary law of promoters, rather than in the doctrines of 
courts of conscience relative to trusts. 

Trustees acting in good faith, simply as conduits for bond- 
holders, do not relieve, and cannot, in the nature of things, ab- 
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solve purchasers of bonds in market overt from the obligation 
resting upon buyers to exercise the care incidental to the situa- 
tion of buyers under the common-law principles briefly expressed 
in caveat emptor. The mere intervention of a neutral person 
to act as conservator of security in suspense, ought not to relieve 
investors on the bourse, who deal on the mortgagor’s credit, 
from the general necessity of relying on themselves. These 
purchasers pay nothing to such trustee, and usually abstain from 
making inquiries of them before purchase. [t is simply unsecrup- 
ulous, therefore, in such purchasers to endeavor to recoup their 
speculations in courts of conscience by a recourse to-those severe 
principles which ethical consciences have formulated with no 
reference at all to such modern inventions as corporate bonds 
secured by deeds of trust. ; 

Yet we do not mean to assert that trustees who volunteer to 
stand seised of trust property for the benetit of future creditors 
of the mortgagor, should be exempted from a certain character 
of liabilities incidental to the ordinary status of a trustee. When 
the general principles of courts of equity are clearly applicable 
to this class of trusteeships, they may well be applied with ap- 
propriate vigor. In the interim between the recording of the 
deed of trust and the default of the mortgagor, the trustee’s 


liability under these corporate mortgagors is usually not 
great.! 

Before default, it-is not such trustee’s duty to insure the trust 
property unless there is a provision for indemnity from the bond- 
holders for this purpose. This liability, remote as it is, is 
usuully guarded against by a common provision in the mortgages, 
that until default and indemnity and written request, the trustee 
shall not be bound to insure, even though the mortgage 
contains covenants that the mortgagor shall keep the prop- 
erly insured. But the better opinion would seem to be, 
that trustees, in the absence of convenants to insure, are not 
bound to insure the mortgaged property ;? after default, should 
the trustee enter into possession of the mortgaged premises, 


1 Bronson v. LaCrosse & Milwau- 


2 Dobson v, Land, 8 Hare, 216; Ex 
kee R. R. Co., 2 Wallace, 283, 305. 


parte Andrews, 2 Rose, 412. 
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he may, however, insure. In case the trust deed, or mort- 
gage, provides that the trustee in possession shall insure they 
would be bound to do so and seek indemity from the trust fund. 

In some manner the common form of trust deed usually con- 
tains a provision to cover all contingencies that until default the 
trustee shall not incur any liability whatever, by reason of the 
waste or other acts of the mortgagor in possession, thus releas- 
ing the trustee, in other words, from an implied ad interim duty 
to supervise the conservation of the trust estate. The degree of 
the active duty of the trustee to conserve the trust estate, in the 
interval before default, will of course primarily depend on the 
provisions of the trust deed. If itis so drawn as to beara greater 
resemblance to the common mortgage than to a deed of trust or 
conditional settlement with powers of sale, the theoretical liabil- 
ity of such trustees will, inthe former case, be materially less than 
in the latter. 

Under many forms of corporate mortgage, especially railway 
mortgages, a power (multiform in expression ) is reserved to the 
mortgagor before default to sell portions of the mortgaged prop- 
erty with the consent of the mortgagee. Here, of course, is im- 
posed on the trustee an active trust duty before default, and one 
which in the case of an insolvent corporation may require from 
the trustee the nicest discrimination in order to escape ultimate 
liability to the bonded creditors. The deed ought, therefore, al- 
ways to provide for a valuer of the property to be released, 
whose valuation shall be conclusive upon all parties to the 
trust. 

After default the trusts of the mortgage trustees are said by 
the books to become active and to call for the nicest degree of 
circumspection in the execution of the powers of sale and other 
vindicatory clauses of the trust. Whether this is literally true 
under most forms of corporate trust deeds, or not, one thing is 
certain that the relations of such trustee to the trust fund and 
the bondholders after default, are those of common trustees to 
their cestuis, and the law of trusts, determined by the canons 
of equity jurisprudence, applies with all its searching vigor to a 


1 Burr v. McEwen, Baldw. C. C. 154; Griffin. Macaulay, 7 Gratt. 476.) 


| 
| | 
| 


724 


24 AMERICAN LAW REVIEW. 


relation at once sacred and confidential. For example, a trustee 

cannot speculate in the bonds of the corporation, or buy in the 
trust estate for his own account without the consent of all the 
cestuis que trustent. But contrary to the theoretic utterances in 
some cases it would seem as if the larger liability of trustees of 
this character had existed before default, because after default, 
provided reasonable diligence be exercised by the trustee in in- 
voking the remedies provided by the mortgage, all the acts of 
the trustee (unless the power of sale without judicial condemna- 
tion be resorted to) are usually in judicio and exercised under 
the sheltering authority of a court of equity. In point of fact 
the trust duties are then most largely delegated, by the very ne- 
cessities of judicial machinery, to receivers, masters and other 
functionaries of the court, so that while the trusts are now de- 
clared active by the books, the trustee is really in tutelage, as it 
were, and for the first time reasonably safe from innuehdo and 
accusations of malfeasance; but this is true only in case that 
the trustee does not willfully transcend, in the precincts of the 
court itself, some plain provisions of the mortgage.! The cov- 
enants of the trust deed or mortgage which relate to acts 
of the trustee after default of mortgagor, are therefore re- 
garded by trustee’s counsel as of less vital consequence to the 
trustee, from the point of view of the trustee’s liability, than to 
the security of bondholders; this phraseology is therefore 
usually relegated by examining counsel for trustee’s to the mort- 
gagor’s counsel, unless such covenants impose too onerous duties 
on the trustee. It is always, in view of this practice or usage, 
important to intending purchasers of bonds to examine for them- 
selves the remedial clauses of the corporate trust mortgage be- 
fore investment. 

On the default of the mortgagor in possession, in any of the 
covenants of the deed, these forms of trust deeds usually provide 
some remedy which must primarily be invoked by the trustee. 
In the event of a failure or refusal on the part of the trustee to 
act, bondholders are then at liberty to act for themselves just as 
other cestuis may, when sui juris, act in respect of the trust 


1 James v. Cowing, 82 N. Y. 449. 
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fund. This being so a failure by the trustee to invoke judicial 
aid can hardly be regarded as a breach of trust remediable by a 
punition of the trustee unless there are provisions in the trust 
deed which repose some extraordinary confidence or power in 
the trustee to the total exclusion of the bondholders. In such a 
contingency, the liability of the trustee would be commensurate 
with the trust accepted and violated. Should the doctrine con- 
tended for, but not yet allowed,' that after default the mortgagor 
becomes constructively the bondholders’ agent to incur the debts 
privileged under Fosdick v. Schall, the liability of the trustee 
for default in enforcing the remedies, may prove not inconsider- 
able. But such liability, also, the trustee’s counsel usually 
guards against by provisions, that, until indemnified to its satis- 
faction by bondholders, the trustee shall not be bound to take 
any steps to enforce the remedies called for by the mortgage. 
It is a question whether under such provision a single bond- 
holder unable to indemnify to trustee’s satisfaction, may not, 
nevertheless, have recourse to equity on his own account, upon 
proper allegations that the bill is representative. For such pro- 
vision can hardly operate to defeat the remedy of a bondholder, 
unable to agree about indemnity, but standing ready and willing 
to undertake the responsibility of foreclosing, even though it may 
protect the trustee from the necessity of acting without indemnity. 

Other remedies of the bondholders against trustees under these 
corporate trusts after default, being determined by principles 
applicable to all breaches of trust, need not be discussed. 

In some cases the liability of trustees under corporate mort- 
gages may be greatly enhanced by a combination with pro- 
moters to finance the undertaking or venture of the corporation 
making the mortgage. Here a new set of principles, peculiar to 
the modern law of promoters, intervene and the legal position 
of such a trustee may become very undesirable and extremely 
hazardous. But such an augmented liability is not, of course, 
incidental to the status of trustee or to the fact of certification, 

but to the fact of the combination with the promoters for a profit 
on what thus becomes, in reality, a joint undertaking. 


1 Blair v. St. Louis H. & K. R. Co., 22 Fed. Repr. 471. 
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It is useless to deny that the scheme of credit here discussed is 
at times open to criticism and that trustees who engage in the 
business of authenticating corporate bonds, would be the tirst to 
welcome some protection against the speculative schemes offered 
them which are yet regular on their face and legal. The remedy 
for such abuses lies, however, with the State, which must some 
day exercise a stricter supervision over corporate mortgages, 
No limited liability corporation will then be allowed to make a 
mortgage in excess of some part of the actual value of its estate 
in possession, and not then except under restrictions imposed by 
the State. Meanwhile the public has no moral right to expect 
that trustees of these corporate mortgages possessing no means 
of detecting the value of the mortgages presented to them, will 
undertake to frustrate what the State neglects — overvaluation 
of the corporate undertaking mortgaged —the real evil of the 
scheme of credit discussed in this paper. 


Rosert LupLow Fow er. 
New YORK. 
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BENTHAM AND HIS SCHOOL OF JURISPRUDENCE.’ 


The special privileges and advantages which the law confers 
upon those who pursue it as a profession create a perpetual ob- 
ligation on their part to the law itself and impose a duty com- 
pensated for in advance to labor to improve its condition and its 
administration. The existence of associations of lawyers, such 
as [have the honor to address, whose only purpose is the un- 
selfish one of the improvement of the law and its methods, itself 
shows that the duty and obligation just mentioned are recognized 
and heeded. The lawyer is the natural guardian of the laws, of 
the administration of justice, and of all interests that directly 
relate to what is comprehensively denominated jurisprudence. 
It is no exaggeration to state that these interests concern the in- 
dividual man and society more intimately and more vitally than 
do those of any other secular calling. 


Hien Duties AND NOBLE THEATER OF THE AMERICAN LAWYER. 


The observations to which I shall ask you to listen will be 
but another, albeit I trust not wholly useless, illustration of a 
well-known truth, namely, that with the exception of a few 
specially endowed and gifted men, that is, with the exception of 
the few men who are truly great, man is no larger than the 
situation and circumstances by which he is surrounded. To 
make use of a word which I do not much like, man is no greater 
than his ** environments;’’ but it is his privilege and his duty, 
because this is attainable, to be full as large as these. If his 
aims and aspirations never go beyond the narrow domain of per- 
sonal, sordid or selfish interests, if these constitute all there is 
of the world to him, if he never appreciates that after all the 
really great and true interests are those that are eternally above 


1 Address of John F. Dillon before the State Bar Association of Ohio at 
Put-in-Bay, July 17th, 1890. 


| 
| 
| 
| 
| 


728 24 AMERICAN LAW REVIEW. 


and forever outside of one’s self, because they are connected with Oce 
the interests of mankind both of existing and of unborn genera- eer 
tions, and are therefore perpetual, he fatally misses the highest the 
conceptions of life, and in consequence fails to meet life’s high- can 
est duties. spe 

There seems to be a wise providence in the fact that every- tru 
thing that is purely selfish must surely die; and an equally wise pe 
providence in the converse fact, of which no example in the an- + vic 
nals of our profession is more striking than that of the man of ms 
whom I shall speak to-day, that only unselfish acts and purposes di 
can confer true and enduring fame. m 

Man becomes worthy of his high nature and possibilities, and hi 
therefore truly great, only as he connects himself in aims, inter- P 
ests and acts with the well-being of his fellow-men, and seeks to tt 
advance their interests rather than his own, and in preference . 
to his own whenever the two conflict. To work effectively he \ 
cannot stand alone, but must act in concert with others. And if i 
he has ** that last infirmity of noble mind,’’ is willing ** to scorn : 
delights and live laborious days’’ that he may gain the fair 


guerdon of a lasting fame, he must become connected with, and 
his labors must become incorporate in, institutions which have 
the quality of living although the individual members succes- 
sively perish. 

** Wise or fortunate,’’ says Gipson in his famous chapter on 
Roman Jurisprudence, speaking of JosTin1an, ‘* is the prince 
who connects his own reputation with the honor and interests of 
a perpetual body of men.’’ Benruam did this. Although he 
was the inveterate assailant and critic of the lawyers as well 
as of the English system of law in his day, often, indeed 
usually, carrying his assaults and criticisms beyond the line of 
fairness, nevertheless his life-long and disinterested labors were 
i inspired by a desire and ambition, free of the least taint or 
. alloy, to promote, and time has demonstrated that they did 

promote and are to-day promoting, the true interests of the 
profession, thus connecting himself in name and memory with 
it and giving him the only reward he either sought or would 
prize, namely, that which springs from his labors in behalf of 
its true and permanent welfare. In recently reading Froupr’s 
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Oceana I noticed that this by no means over-appreciative ob- 
server of our institutions had expressed, in his forcible way, 
the truth of which I am speaking as one applicable to Ameri- 
cans generally. It seems to me that his words apply with 
special force to the Legal Profession in this country. He 
truly says: ‘* The dimensions and value of any single man de- 
pend upon the body of which he is a member. As an indi- 
vidual, with his horizon bounded by his personal interests, he re- 
mains, however high his gifts, but a mean creature; *® * * he 
diesand there is an end of him. A man,on the other hand, who is 
more than himself, who is part of an institution, who has devoted 
himself to a cause —or isa citizen of an imperial power — ex- 
pands to the scope and fulness of the larger organism; and 
the grander the organization, the larger and more important the 
unit that knows that he belongs to it.’? And then he adds: ** Be- 
hind each American citizen America is standing, and he knows 
it, and is the man that he is because he knows it. * * * A 
great nation makes great men; a small nation makes little 
men.”’ 

‘* The iron money of Lacedemon had no circulation out of the 


country,’’ and that country was small, but any sterling contri- 
bution to our laws or jurisprudence, whether in Great Britain or 
in the United States, passes current among near two hundred 
millions of people. Under such stimulus and inspiration how 
heroic ought to be the stature, how manly the character, how 
noble the aims, how lofty beyond all precedent and example the 
ambition of the American lawyer. 


BENTHAM AND His JURISPRUDENTIAL SCHOOL. 


I have entitled my Address ‘*‘BenTHAM AND HIS SCHOOL OF 
JURISPRUDENCE.”’ I have been led to select this subject because 
of the nebular notions concerning it which I know to exist in the 
minds of many who have not given to it any special study, and 
because of the opposite views which are held even by per- 
sons who are more or less conversant with it. It even yet rests 
uncertain in some minds whether BenrHam sowed the field of law 
with wheat or thistles. It has seemed to me therefore worth 
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while to essay to define Benraam’s place in the history of our 
law, and to attempt an estimate of the character and influence 
of his writings; and such is the purpose of this hour. BrEnrnam’s 
fertile and active mind embraced in the scope of its operations 
many other subjects than those of Law and Legislation, such as 
Ethics, Political Economy, Political Reform, and even practical 
politics. Nevertheless his principal attention was given to a 
study of the English Law and to the mode by which its amend- 
ment or réformation could best be effected. By the phrase 
‘** Bentham and his School of Jurisprudence,’’ I mean to indicate 
& purpose to restrict my Address to a consideration of him in 
his capacity of a writer upon English Law and a reformer or at- 
tempted reformer of it. 


Bentruam’s anp PersonaL QUALITIES. 


It is essential to a correct estimate of the character and value 
of Benruam’s labors to bear in mind the period of time covered 
thereby, and also the condition of the English Law, especially 
as it existed when his efforts for its improvement were begun. 
BentTHaM was born in London in 1748. In 1763, at the early 
age of sixteen, he was graduated with honors at Oxford. He 
was in due time called to the English bar. His first work, the 
Fragment on Government, being a criticism on Blackstone’s Com- 
mentaries, was published (anonymously) in 1776; his attack on 
Usury Laws in 1787; his Panopticon in 1791; his protest against 
Law Taxes in 1796; his great work (Dumont’s Edition in Paris) 
on Legislation, Civil and Criminal, in 1802; on Codification in 
1817 ; on Rewardsand Punishments (Dumoni’s Edition) in 1818; 
on Judicial Evidence, in Paris, in 1823, English translation there- 
of in 1825, and from original English MSS. edited by John Stuart 
Mill, in 1827. I omit in this enumeration, as not essential to 
my present purpose, many minor works relating to law or 
legislation, and many important writings relating to Education, 
Prison Discipline, Political Reforms, Morals, etc. 

BenTHAM was, broadly speaking, contemporary with what I 
may style the legal reign of Epon. The common law in its 
~ substance and procedure, was everywhere and by everybody in 
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England, regarded with a veneration superstitious to the verge 
of idolatry. It was declared, and without question believed 
to be, ** the perfection of reason.’’ Lord Epon and the Court 
of Chancery, with its suitoricide delays, ‘* pressed heavily 
on mankind.’? Imprisonment for debt, and Distress for Rent 
with all itsharshand oppressive incidents, were in unabated force. 
The Criminal Law, defective and incomplete, abounding with 
capricious and cruel punishment, and which denounced the 
penalty of death on about two hundred offenses, remained in a 
state which no one any longer hesitates to pronounce outrageous 
and shocking. It was on this system that Benruam, when he 
was under thirty years of age, solitary and alone, commenced the 
attack which he incessantly continued until his death in 1832 at 
the age of eighty-four. He was a multiform man, but it is asa 
Law Reformer that he stands the most conspicuous and pre-emi- 
nent. He had all the personal qualities of a Reformer, deep 
hearted sincerity, unbounded faith in his own powers and self- 
sufficiency, unwearied zeal and dauntless moral courage. 

One who should not bear in mind the peculiar aversion of the 
English people to innovation ; the inveterate conservatism of the 
bar; the awe and reverence with which they regarded the exist- 
ing system, might suppose that the work of amendment or re- 
form would readily follow when the defects were pointed out. 
But Bentuam’s voice for nearly fifty years, so far as England 
was concerned, was like that of one crying in the wilderness. 
Parliament did not heed it. Nobody heeded it. For quite 
twenty-five years he seems to have had no following beyond 
MILL, senior, and a few other personal friends. Happily for him 
he had a competence and was able to give his nights and days to 
the work to which he had resolved to consecrate his life. Happi- 
ly, perhaps, also, he had no domestic cares or distractions, 
being without wife or children. Bowrtne preserves an 
affecting letter from which it appears that at one time in his ear- 
lier life, a lady had engaged his affections and rejected his propo- 
sals. In a letter written long, long years afterwards to the lady 
herself, the Recluse says: ‘I am alive; more than two months 
advanced in my eightieth year,—more lively than when you 
presented me in ceremony with the flower in Green Lane. Since 
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that day not a single one has passed in which you have not en- 
grossed more of my thoughts than I could have wished.’’ He 
concludes, ‘* I have a ring with some snow-white hair in it and 
my profile, which everybody says is like. At my death you will 
have such another,’’ and then playfully, perhaps pathetically, 
adds: ‘* should you come to want it will be worth a good sov- 
ereign to you.”’ There is in this a genuine touch of nature! 
Alike in peasant, prince, poet and philosopher the human heart 
when once it is truly touched by Love becomes thence like 
the ocean, restless and insurgent evermore. Amid all his en- 
grossing pursuits in which he wholly shut himself out from so- 
ciety, and indeed from every person, but a few friends whom he 
would occasionally meet when the toil of the day was over, the 
vision and the memory of the giver of the flower in the Green 
Lane, pushing aside Codes, Panopticons, Chrestomathias, Pan- 
nomions and all such, was, he confesses, present to him every 
day. Butalthough 


* Along the plains, where Passionate Discord rears 
Eternal Babel, the holy stream 
Of wedded happiness glides on,” 


it glided not on for him, but passed him by irreversibly. One 
so thoroughly absorbed in work which he regarded as so press- 
ing and so important to the world, would have made, it is to be 
feared, a poor husband just in proportion as he was a good 
philosopher. Doubtless she judged wisely. It was well for 
her, and perhaps well for him, that he never saluted the woman 
who gave him the flower in the Green Lane with the tender and 
sacred name of wife. In the sad domestic history of Law as well 


as of Literature and Art there are more than enough JanE WELSH 
CaRLYLEs. 


Macautay’s Estimate or BENTHAM. 


Persons well qualified to judge have assigned BenTHAM a 
place in the foremost rank of men of extraordinary intellectual 
endowments. Tosome of these judgments I may briefly refer. 
And, first, to Macautay’s. He is by no means a partial wit- 
ness. He was a Whig of the Whigs; Benruam a Radical of the 
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Radicals. If there was anything that a Whig bated more than a 
Tory it wasa Radical. Macauvay had in Bentuam’s life-time at- 
tacked with fierceness and rancor the Benthamic notions of poli- 
tics. Yet within a few months after the death of Benruam, in 
reviewing (July, 1832) Dumont’s Mirabeau, Macavray thus 
expresses his opinion of BenrHam’s character and labors : — 


“ Of Mr. BENTHAM,” he says, “* we would at all times speak with the rever- 
ence which is due to a great original thinker, and to a sincere and ardent friend 
of the human race. In some of the highest departments in which the human 
intellect can exert itself he has not left his equal or his second behind him. 
From his contemporaries he has had, according to the usual lot, more or less 
than justice. He has had blind flatterers and blind detractors —flatterers who 
could see nothing but perfection in his style; detractors who could see nothing 
but nonsense in his matter. He will now have his judges. Posterity will pro- 
nounce its calm and impartial decision; and that decision will, we firmly be- 
lieve, place in the same rank with GaLILeo and with Locke the man who found 
jurisprudence a gibberish and left it a science.” 


BRoOUGHAM’S JUDGMENT OF BENTHAM. 


Lord Brovenam’s estimate of Bentuam is equally high. 
BrovecHam and BentuaM were well acquainted. In a sense 
BrovuGuamM was one of BentHam’s disciples. Both aspired to be 
Law Reformers. Indeed BrovuGHam’s most useful labors in par- 
liament were directed towards Law Reform. There were, how- 
ever, radical differences of opinion between Bentuam and 
BrouGHaM as to the best method of effecting the desired refor- 
mation. These differences naturally arose out of the difference 
in the situation and surroundings of the two men. Bentuam, 
though he was regularly bred to the law and called to the bar, 
never pursued the profession. BentuHam thus summarized his 
career as a practicing lawyer: ‘* I never pleaded in public. On 
my being called to the bar I found a cause or two at nurse for 
me; my first thought was how to put them to death; and the 
endeavors were not, I believe, altogether without success. Not 
long after a case was brought to me for my opinion. I ran- 
sacked all the codes. My opinion was right according to the 
codes; but it was wrong according to a manuscript unseen by 
me and inaccessible to me; a manuscript containing the report 
of I know not what opinion, said to have been delivered before 
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I was born, and locked up, as usual, for the purpose of being 
kept back or produced according as occasion served.”’ 

Bentuaw’s solitary habits made him unfamiliar with practical 

life, and unable clearly to distinguish the attainable from the 
unattainable. BrouGuam, on the other hand, was a man of affairs, 
acquainted with the world of men, with the world of lawyers, 
with the temper of parliament, and able to form a practical judg- 
ment concerning matters of legislation. Though a man of 
liberal views, and with the courage boldly to maintain them, he 
had inthe matter of Law Reform not a little of the usual conserv- 
atism of the lawyer and the prudence and tact of the legislator. 
Bowrine@ records that in anticipation of BrouGuam’s great 
speech on Law Reform, Benruam said: ‘* Insincere as Broue- 
HAM is, it is always worth my while to bestow a day on him. I 
shall try to subdue him and make something of him. _ I shall 
see whether he has any curiosity to assist in tearing the estab- 
lished system of procedure to rags and tatters.’’ This was 
BeNTHAM’S notion of the heroic, the destructive nature of the 
remedy required. Brovueuam’s heralded and famous speech on 
the Present State of the Law and which he entitled Law Re- 
form, was delivered on the 7th day of February, 1828, but 
the remedy proposed by him was to preserve the garment and 
patch it up, instead of ‘tearing it to rags and tatters.’’ Two 
days afterwards, Benruam thus records his disgust and dis- 
appointment: ‘* Mr. BroveHam’s mountain is delivered, and 
behold! a mouse. The wisdom of the reformer could not over- 
come the craft of the lawyer. Mr. Brovenam after all is not 
the man to set up a simple, natural and rational administration 
of justice against the entanglements and technicalities of our 
English law proceedings.”’ 

I do not know that Broucuam ever heard of this contemptu- 
ous opinion, although of course he knew that his remedies ut- 
terly failed to meet BenrHam’s views of what the case demanded. 
In 1838 BrovucHam edited an edition of his own speeches, him- 
self preparing historical introductions to the various subjects, 
and among others to the speech on Law Reform. In tracing the 
history of this movement he gives many pages to a considera- 
tion of BenrHam’s personal and intellectual qualities, and to a 
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critical estimate of his writings upon law, jurisprudence and 
legislation. Brouguam excels in biographical sketches and de- 
scriptions of this kind and this seems to me to be one of his 
best. It will well reward full perusal, but I have time only for 
a few sentences : — 


“The age of Law Reform and the age of JEnEMy BENTHAM are one and the 
same. No one before him had ever seriously thought of exposing the defects 
in our English system of jurisprudence. He it was who first made the mighty 
step of trying the whole provisions of our jurisprudence by the test of expe- 
diency, fearlessly examining how fareach part was connected with the rest, 
and with a yet more undaunted courage, inquiring how far even its most con- 
sistent and symmetrical arrangements were framed according to the principles 
which should pervade a code of laws, their adaptation tothe circumstances of 
society, to the wants of men, and to the promotion of human happiness. Not 
only was he pre-eminently original among the lawyers and legal philosophers 
of hisown country; he might be said to be the first legal philosopher who . 
had appeared in the world. None of the great men before him had attempted 
to reduce the whole of jurisprudence under the dominion of fixed and general 
rules; none ever before Mr. BENTHAM took in the whole departments of legis- 
lation; none before him can be said to have treated it as a science, and by so 
treating made it one. This is his pre-eminent distinction. To this praise he 
is justly entitled; and itis as prouda title to fame as any philosopher ever 
possessed.’ 


TALLEYRAND’S Opinion OF BENTHAM. 


Through Dumont, TaLLeyranp in 1782 became acquainted 
with BentuamM. TALLEYRAND years afterward said to Bowrine 
that BenrHaM was pre-eminently a genius — more entitled to 
the name than any man he had ever known. Bowrtne once re- 
marked to him, *¢ Of all modern writers BENTHAM was the one 
who most had been stolen, and stolen without acknowledg- 
ment.’’ ** True,’’ replied TaLLEYRAND, pillé de tout le monde 
il est toujours riche, —and robbed by everybody, he is always 
rich.”’ 


BentHam’s Piace 1x Our Lecat History — Conpition or ENGLAND 
IN Bentuam’s Time. 


My purpose in referring to the judgments of these eminent 
men concerning BENTHAM is to inquire whether they have stood 
the test of the fifty years and more, which have elapsed since 
they were pronounced, and as introductory to an estimate, as of 
VOL. XXIV. 48 
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the present time, which I shall, before closing, venture to make, 
of Benruam’s place in our legal history and the value of his 
labors. 

The general condition of England at the period in which 
Benrtuam lived, and the progressive improvement of the English 
people for the preceding seven hundred years have a direct and 
important bearing upon the subject of my address. These have 
been so shortly and yet so graphically portrayed by Macautay 
thateit will be most satisfactory to you to hear his description in 
his own words, which although they are those of an unrivaled 
rhetorician are nevertheless words of judicial exactness. In his 
article on Sir James Macxkrntosu, written in 1835, Macaunay 
says: — 


‘¢ The history of England is emphatically the history of progress. It is the 
history of a constant movement of the public mind, of a constant change in the 
iustitutions of a great society. We see that society, at the beginning of the 
twelfth century, in a state more miserable than the state in which the most 
degraded nations of the East now are. We see it subjected to the tyranny ofa 
handful of armed invaders. We see the great body of the people in a state of 
personal slavery, the multitude sunk in brutal ignorance, and the studious few 
engaged in acquiring what did not deserve the name of knowledge. In the 
course of seven centuries the wretched and degraded race became the greatest 
and most highly civilized people that the world ever saw; have spread their 
dominion over every quarter of the globe; have scattered the seeds of mighty 
empires and republics over vast continents of which no dim intimation had 
ever reached Ptolomy or Strabo; have created a maritime power which would 
have annihilated in a quarter of an hour the navies of Tyre, Athens, Carthage, 
Venice and Genoa together; have carried the science of healing, the means of 
locomotion and correspondence, every mechanical art, every manufacture, 
everything that promotes the convenience of life, to a perfection that our ances- 
tors would have thought magical; have produced a literature which may boast 
of works not inferior to the noblest which Greece has bequeathed to us; have 
discovered the laws which regulate the motions of the heavenly bodies; have 
speculated with exquisite subtility on the operation of the human mind; have 
been the acknowledged leaders of the human race in the career of political 
improvement. The history of England is the history of this great change in 
the moral, intellectual and physical state of the inhabitants of our own island.” 


ConpDITION OF THE ENGLIsH LAW In BenTHAM’s TIME. 


Butit more immediately concerns us, to inquire into the con- 
dition of the English law towards the close of the last and during 
the first quarter of the present century, that being the period of 
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BentHAM’s labors. Here let me avail myself of the vivid por- 
trayal of this subject by Jonn Stuart Mitt. Although the pas- 
sage may be familiar it is so pertinent to the purpose in hand 
and so superior to anything I could offer that I am sure you will 
prefer that I should give you Mr. MiL’s own words : — 


“ The basis of English law was, and stillis, thefeudal system. That system, 
like all those which existed as custom before they were established as law, 
possessed a certain degree of suitableness to the wants of the society among 

- whom it grew up; that is to say, of atribe of rude soldiers, hoiding a conquered 
people in subjection, and dividing its spoils among themselves. Advancing 
civilization had, however, converted this armed encampment of barbarous war- 
riors, in the midst of enemies reduced to slavery, into an industrious, commer- 
cial, rich, and free people. The laws which were suitable to the first of these 
states of society could have no manner of relation to the circumstances of the 
second; which could not even have come into existence, unless something had 
been done to adapt thoselawsto it. But the adaptation was not the resalt of 
thought and design; it arose not from any comprehensive consideration of the 
new state of society and its exigencies. What was done, was done by a strug- 
gle of centuries between the old barbarism and the new civilization; between 
the feudal aristocracy of conquerors holding fast to the rude system that they 
had established, and the conquered effecting theiremancipation. The last was 
the growing power, but was never strong enough to break its bonds, though 
ever and anon some weak point gave way. Hence the law came to be like the 
costume of a full grown man who had never put off the clothes made for him 
whenhe first wenttoschool. Bandafterband had burst; andastherent widened, 
then, without removing anything except what might drop off of itself, the hole 
was darned, or patches of fresh law were brought from the nearest shop, and 
stuck on. Hence all ages of English history have given one another rendezvous 
in English law; their seyeral products may be seen all together, not interfused, 
but heaped one upon another, as many different ages of the earth may be read 
in some perpendicular section of its surface; the deposits of each successive 
period not substituted, but superimposed on those of the preceding. Andin 
the world of law, no less than in the physical world, every commotion and con- 
flict of the elements has left its mark behind in some break or irregularity of the 
strata. Every struggle which ever rent the bosom of society is apparent in the 
disjointed condition of the part of the field of law which covers the spot; nay, 
the very traps and pitfalls which one contending party set for another are still 
standing; and the teeth, not of hyenas only, but of foxes and all cunning ani- 
mals, are imprinted on the curious remains found in these antediluvian caves. 
In the English law, as in the Roman before it, the adaptations of barbarous 
laws to the growth of civilized society were made chiefly by stealth. They were 
generally made by the courts of justice, who could not help reading the new 
wants of mankind in the cases between man and man which came before 
them; but who, having no authority to make new laws for those new wants, 
were obliged to do the work covertly, and evade the jealousy and opposi- 
tion of an ignorant, prejudiced, and, for the most part, brutal and tyrannical 
legislature.”’ 
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My own judgment is that this picture, although true in its great 
outlines, is somewhat overdrawn; the colors are perhaps a little 
deeply laid on and overcharged. It should, I think, be borne in 
mind per contra, that during those seven centuries England hada 
regular parliament which certainly for the greater part of that 
period can hardly be fairly described by the epithets used by Mr. 
MILL, and yet it was a legislature so composed as to favor from 
the nature, if not the necessities, of its constitution the interests 
of classes whenever these came in competition with those of 
the general weal. This parliament, however, legislated for the 
whole realm. The general laws were uniform in their operation, 
and their authority and that of the judges who administered them 
extended to every part of the kingdom. These were great 
advantages and they were advantages which were peculiar to 
England. 

The English Jaw, to be sure, was archaic enough ; it was with- 
out form or arrangement ; it was often obscure and uncertain; 
it was needlessly refined, complex, slow and expensive; it was in 
its criminal branch almost mercilessly severe, and yet what with 
the aid of acts of parliament which occasionally remedied glar- 
ing evils, with the establishment of the system of equity as ad- 
ministered in the Court of Chancery, with the growth and recog- 
nition of the law merchant, and with the gradual breaking down 
of the excessive technicalities of the old law, the English law 
with all of the defects, anomalies and absurdities, was, taken all 
in all, in substance, in matter, in essential excellences, chief 
among which were the principles of magna charta which pene- 
trated its every part, a better system of laws than existed in any 
other part of the world. Bad enough it was in the respects 
above mentioned and many others, but a calm and impartial re- 
view of it will, I think, show that it as little merited on the one 
hand the unstinted and perpetual eulogies of BLacKsTONE as on 
theother the constant and unmeasured denunciations of BenrHam. 


BENTHAM’sS OPINION OF THE ENGLISH Law 1n His True. 


In forming a judgment of Benruam’s work and of the way 
he did it and of the efficiency of that way, it is almost as essen- 
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tial to see how he regarded the English law as it is to inquire 
precisely how far his opinions on that subject were correct. 
BentHam’s voluminous writings leave no doubt as to his views 
concerning the English law. There was no health init. Ad- 
mitting, as he did, that the legislative enactments and the re- 
ports of adjudged cases contained more valuable materials for 
the construction of a system of laws than any other nation in 
the world possessed, he yet maintained that the existing law, so 
far from being the perfection of human reason or the product of 
matured experience was (to use his own language) but ‘a 
fathomless and boundless chaos made up of fiction, tautology, 
technicality and inconsistency, and the administrative part of it 
asystem of exquisitively contrived chicanery, which maximises 
delay and denial of justice.’”’ Thus viewing it he saw no rem- 
edy but its overthrow and destruction as a system, and rebuild- 
ing it anew, using old materials as far as they were useful, 
and no further. He regarded the whole system, as I have often 
thought, with much the same feeling that the French people 
contemporaneously looked upon the Bastile, as a monument of 
feudalism, oppression and injustice, fit only to be destroyed. 
BLAcKsTONE, on the other hand, viewing the system with the 
eyes of the age in which he wrote, compared it, in his inimitable 
style, to ** an old Gothic castle, erected in the days of chivalry, 
but fitted up for a modern inhabitant. The moated ramparts, 
the embattled towers, and the trophied halls are magnificent and 
venerable, but useless, and therefore neglected. The inferior 
apartments, now accommodated to daily use, are cheerful and 
commodious, though their approaches may be winding and 
difficult.’”’? What could be more charming, what more de- 
sirable! All the interest and grandeur that attach to a 
structure at once imposing, venerable and historic, combined 
with the convenience that results from its being already accom- 
modated and fitted to the amplest modern uses —the only de- 
fect, if, indeed, it is such, being that the approaches may be (he 
does not feel quite sure that they are) somewhat winding und 
difficult. 


1 3 Black. Com. 268. 
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OBSTACLES IN BeNTHAM’s Way. 


BentTHam’s claims upon our regard will not be duly valued un- 
less we consider the obstacles and difficulties which he was called 
upon to face. He stood alone. For more than tweuty-five 
years he stood absolutely alone. But, like Miron (whose 
London house it was BenrHam’s pride to own, but one of whose 
peculiarities it was that he utterly disesteemed poetry ) — like 
Miron, in his blinduess, through all neglect and discourage- 
ments, Benruam also ‘* bated not a jot of heart or hope, but 
still bore up and steered right onward.”’ 

Ihave not the time, if I had the power, adequately to present 
a picture of the difficulties and obstacles BentHam met with. 
And yet I must not pass these entirely over, as they are the 
background of any portraiture of the man. There was on the 
one hand the traditional, constitutional, ingrained aversion of 
the English people to innovation, and on the other their idola- 
trous regard for the existing order of things. It is worth while 
to illustrate this. Burke was undoubtedly the most enlightened 
statesman of his age, one of the profoundest political thinkers 


and philosophers of any age. In one of his greatest speeches? 
he thus expressed in his unequaled style the traditional and 
habitual regard of the English mind for the established con- 
stitution and for ancient acts of parliament : — 


** IT do not dare to rub off a particle of the venerable rust that rather adorns 
and preserves than destroys the metal. It would be a profanation to touch 
with a tool the stones. I would not violate with modern polish the ingenuous 
and noble roughness of these truly constitutional materials. Tampering is the 
odious vice of restless and unstable minds. I put my foot in the tracks of our 
forefathers where Ican neither wander nor stumble. What the law has said, I 
say. Inall things else Jam silent. I have no organ but for her words. If 
this be not ingenious, Iam sure itis safe.’ 


Again, in 1791, speaking of the English constitution, BuRKE 
says: — 


“ We ought to understand this admired constitution (of England) according 
to cur measure, combining admiration with knowledge if we can, aml to vener- 
ate even where we are not able to comprehend.” 


1 Conciliation with America, 1775. 


740 
0 
i 
f 


BENTHAM AND HIS SCHOOL OF JURISPRUDENCE. 741 


Than this nothing can be more opposed to BentHam’s mode 
of thought, since he would take nothing for granted, and would 
not admit murder or arson or any other act to be wrong unless 
it could be shown by reasoning to be so. 

I find in Henry Crass Rosryson’s Diary another contempo- 
rary illustration of the difficulty of attacking things established, 
so pat that it will excuse its irreverence. He relates that in 
1788 a deputation of distinguished men waited on Lord Chan- 
cellor TuurLow to secure his support in their attempt to obtain 
the repeal of the Corporation and Test Act. The Chancellor re- 
ceived them very civilly, and then said: ‘* Gentlemen, I’m 
against you by G—. I am for the Established Church, d— 
me! Not that I have any more regard for the Established 
Church than for any other church, but because ¢¢ is established. 
And if you can get your d—d religion established, I'll be for 
that too!”’ 

This national peculiarity as well as the natural conservatism 
of the bar had been greatly intensified by the French Revolution. 
As late as 1808 Sir Samue Romitty speaking of his own parlia- 
mentary labors and discouraging experience says: ‘* If any per- 
son be desirous of having an adequate idea of the mischievous 
effects which have been produced in this country by the French 
Revolution and all its attendant horrors, he should attempt some 
legislative reform on humane and liberal principles. He will 
then find, not only what a stupid dread of innovation, but what 
a savage spirit, it has infused into the minds of many of his 
countrymen.’ ExLpon was for a quarter of a century Lord 
Chancellor. It is certain that he never originated a reform, and 
if he ever favored one I do not recall it. It was difficult and 
almost impossible to pass any Act which ELpon disapproved. 
He considered the existing system as perfect, or if not, that if 
the least innovation were favored or allowed no one could tell 
where it would stop, and therefore the true course was to de- 
stroy all innovation in the egg. 

The libel laws even were in BENTHAM’s way. Not to mention 
other instances, as late as 1811 there was difficulty-in obtaining 
a publisher for the ‘* Introduction to the Rationale of Evidence.”’ 
More than one bookseller declined, giving as a reason that the 
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book was libelous. The ** Elements of the Art of Packing,” 
which-lay six years printed but unpublished had alarmed ¢ the 
trade,’’ and it never was fully published until after Bentuam’s 
death. But Benruam kept right on. At length he began to at- 
tract the attention of a few gifted minds. One of the earliest 
of these was Sir Samuet Romutty, who of all English lawyers 
is, as I think, the one that nearest approaches a perfect model, 
RoMILLy, was the means of rendering Bentuam what turned out 
to be a most signal service. About 1788 when Benruam was 
forty years of age Romutty sent to Genevese Dumont some of 
BenTuam’s writings. They greatly impressed this gifted man 
with their originality and value. Dumont gave a large portion 
of his life to the redaction and translating into French some of 
the most important of Benruam’s works. But this required 
years. On April 5, 1791, Romitiy writes to Dumont: Ben- 
THAM leads the same kind of life as usual at Hendon: seeing no- 
body, reading nothing, and writing books which nobody reads.” 
In 1802 Dumont’s French Edition of BentrHam’s treatise on 
** Legislation Civil and Criminal ’’ appeared, and was translated 
into Spanish, Russian and Italian; in 1811 ** Rewards and 
Punishments,’’ and in 1823 ** Judicial Evidence,’’ thus treated 
and translated by Dumont, were published in Paris. This gave 
BenTuam an European reputation, and quickened his tardy appre- 
ciation at home. In the history of letters there is nothing more 
remarkable than the relation between Dumont and Bentuam. 
Any notice of Benruam’s works would be most incomplete unless 
the nature of the services rendered by Dumont were understood. 
MacauLay’s account of this is as interesting as it is generally 
speaking, accurate. Of the character and value of Dumont’s 
labors the great reviewer remarks: — 


“They can be fully appreciated only by those who have studied Mr. BEN- 
THAM’s works, both in their rude and in their finished state. The difference 
both for show and for use is great as the difference between a lump of golden 
ore and a rouleau of sovereigns fresh from the mint. * * * Never was there 
a literary partnership so fortunate as that of Mr. BENTHAM and M. Dumont. 
The raw material which Mr. BENTHAM furnished was most precious; but it was 
unmarketable. He was, assuredly, atonce a great logician and a great rhetorician. 
But the effect of his logic wasinjured by a vicious arrangement, and the effect of 
his rhetoric by avicious style. His mind was vigorous, comprehensive, subtle, 
fertile of argument, fertile of illustrations. Buthe spoke in an unknown tongue; 
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and, that the congregation might be edified, it was necessary that some brother 
having the gift of interpretation should expound the invaluable jargon. His or- 
acles were of high import; but they were traced on leaves and flung loose to 
the wind. * * * M. Dumont was admirably qualified to supply what was 
wanting in Mr. Bentuam. In the qualities in which the French writers surpass 
those of all other nations—neatness, clearness, precision, condensation —he 
surpassed all French writers. If M. Dumont had never been born, Mr. BEN- 
THAM would still have been a very great man. But he would have been great 
to himself alone. The fertility of his mind would have resembled the fertility 
of those vast American wildernesses in which Blossoms and decays a rich bat 
unproiitable vegetation, ‘wherewith the reaper filleth not his hand, neither he 
that bindeth up the sheaves his bosom.’ * * * Many persons have at- 
tempted to interpret between this powerful mind and the public. But, in our 
opinion, M. Dumont alone has succeeded. It is remarkable that in foreign 
countries, where Mr. BeENTHAM’s works are known solely through the medium 
of the French version, his merit is almost universally acknoweldged. Indeed, 
what was said of Bacon’s philosophy may be said of BENTHam’s. It was in lit- 
tle repute among us till judgments came in its favor from beyond sea, and con- 
vinced us, to our shame, that we had been abusing and laughing at one of the 
greatest men of the age,’ ! 


RomILiy excepted, no persons in England of distinction or 
official influence gave in or acknowledged any adhesion to Ben- 
THAM’s doctrines until the early part of the present century. 
Among the most eminent of these was MILL, senior, the father of 
the still more eminent Jonn Stuart Mitt. MuIx1, the father, 
and his family were for years members of BeNTHAM’s household ; 
and Mr. M1xu was one of the ablest exponents and advocates of 
Benruam’s doctrines. Afterwards came BickersTetH (subse- 
quently Lord Lanepae, Master of the Rolls) who became the 
well-beloved disciple, for not long before the master’s death he 
received his benediction in these words: ‘* Of all my friends 
BICKERSTETH was the most cordial to law reform to its utmost 
extent.”” Then came Broveuam and Sir James MACKINTOSH, 
andat a lat@r period others. Romitiy, Lancpae, and_ 
Mackintosh each held seats in Parliament, and their efforts for 
the reform of the laws, civil and criminal, and the slow, tedious 
and piecemeal process with which whatever they and those who 
supported or followed them were able to accomplish, is knowu 
to history and need not be related here even if time there were. 


1 Article on Mirabeau, July, 1832. 
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CriticaL Estimate oF BentHam’s Lapors AND INFLUENCE. 


T have thus sought to give a notion of BentHam’s intellectual 
qualities, of his times, and of the general character of his writ- 
ings respecting law and legislation. It has been necessarily an 
outline view only. In conclusion, it remains to attempt, by way 
of summing up, a critical estimate of the value of his labors and 
the nature and extent of ‘the actual influence upon our laws and 
jurisprudence of his doctrines and writings. 

If we are to form a sound judgment on this subject we must not 
mistake the point of view in which to look at him. To be duly 
appreciated BenrHam must, as I have already said, be regarded 
primarily and essentially as a Law Reformer generally, and 
specially as a Reformer of the then existing law of England. His 
merits as a critic and assailant of the law as he found it in his day 
and in his country, it is difficult to overestimate. He was bold, 
courageous and original. He was the first to expose its defects, 
and to suggest the remedies required. He destroyed with his 
own force the professional and general superstition that the law 
was perfect, and by his labors and writings was the means of at 
length awakening the public mind from its inertia and indiffer- 
ence on this subject. Biackstone, the type of the professional 
mind of his age, regarded the English law as almost perfection 
itself, and he found his pleasurable function to be to defend, to 
exalt, to glorifyit. Brenraam held precisely opposite views. To 
him the English law, instead of a model of excellence, was a 
system full of delays, frauds, snares and uncertainties, and the 
lawyers were its unthinking or interested defenders. His remedy 
was not to stop leaks in the roof or put in broken panes of glass 
and otherwise to repair the rotten and dilapidated stgucture, but 
to demolish it and rebuild anew. By many he was regarded for 
the greater part of his life as an iconoclast and by others as at best 
an idle dreamer who labored under the delusion that he was a 
benefactor of his race, while in reality he was passing his life use- 
lessly in Utopia. 

It does not essentially detract from BENTHAM’s merits or the 
regard in which posterity should hold him, that he exaggerated, 
as he doubtless did, the absurdities and defects of the system 
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that he assailed, or that his invectives against lawyers, who as a 
body supported it, and resisted all attempts to reform it, were ex- 
travagant and unjust. All this may well be pardoned to his hon- 
est convictions, to his life-long warfare and his disinterested zeal. 
Nor does it essentially detract from his just estimation that he 
is an illustration of Bacon’s observation that ‘‘ there is a super- 
stition in avoiding superstition when men think to do best if 
they go furthest from the superstition formerly received.’’ Nor 
does it materially diminish his fame that we cannot accept all of 
his doctrines as sound or all of his conclusions from doctrines 
whose general soundness are no longer questioned. 

The following, which I give in Joun Stuart MIL’s own words, 
seems to me to set forth without exaggeration Benruam’s chief 
merits and the nature of the obligations of the world to him. 


‘“ BENTHAM,”’ he says, ‘tis one of the great seminal minds in England of his 
age;’’ **he is the teacher of teachers; ”’ ‘‘to him it was given to discern more 
particularly those truths with which existing doctrines were at variance.’’ 
“ BenTHaM has been in this age and country the great questioner of things es- 
tablished. It is by the influence of the modes of thought with which his writ- 
ings inoculated a considerable number of thinking men, that the yoke of au- 
thority has been broken, and innumerable opinions, formerly received on tradi- 
tion as incontestable, are put upon their defense and required to give an ac- 
count of themselves. Who, before BENTHAM, dared to speak disrespectfully, 
in express terms, of the British Constitution or the English law. * * * 
BenTHAM broke the spell. It was not BENTHAM by his own writings: It was 
BENTHAM through the minds and pens which those writings fed, — through the 
men in more direct contact with the world, into whom his.spirit passed. If the 
superstition about ancestorial wisdom; if the hardiest innovationis no longer 
scouted because it is an innovation, — establishments no longer considered sa- 
cred because they are establishments — it will be found that those who have ac- 
customed the public mind to these ideas have learned them in BENrHAM’s 
school, and that the assault On ancient institutions has been, and is, carried on 
for the most part with his weapons,”’ ! 


If time permitted it would be easy to trace BenTHam’s in- 
fluence through other minds, and in the way here pointed out, in 
England and in this country, not only in modifications and 
changes in specific legislation, in modes of judicial procedure, 
but upon existing notions in respect of legal education, the neces- 


1 John Stuart Mill’s Bentham, Dissertations (Am. Ed.), vol 1, pp. 355, 356, 
357, 358. 
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sity for and the methods of legal reform. It would be interesting, 
for example, to draw the parallel between BenrHam and Austin, 
one of Benruam’s most eminent disciples, and to show the par- 
tial re-action of Austin against some of BenTuam’s extreme 
views, and the extent to which the questions thus raised are pro- 
foundly agitating at this moment, not only a few thinking minds, 
but the body of the profession, and this not only in England, 
but in every country which speaks the language and which has 
adopted or copied the institutions of England. This would lead 
to a consideration of the controversies between the Analy- 
tical and the Historical schools of jurisprudence, which their re- 
spective advocates yet debate with much of their original warmth, 
tending to the result, however, that there is, after all, truth in 
each; that properly understood the two schools are not an- 
tagonistic but complementary, and that the true course is to 
combine the logical or analytical with the historical and experi- 
mental, the former mainly supplying the form, the latter mainly 
supplying the matter for a revised, improved and systematic 
Jurisprudence. But I cannot weary your patience with more 
than this cursory reference to these important questions, and 
must there leave them. 


BenTHAM’s REFORMS IN THE Law oF EVIDENCE. 


Passing from these general considerations I proceed to notice 
specifically two other subjects and I have then done. One 
is Benruam’s reforms in the Law of Evidence. Here the direct 
fruits of Bentuam’s labors are plainly to be seen. In many 
respects his Judicial Evidence, before mentioned, is the most 
important of all his censorial writings on English law. In this 
work he exposed the absurdity and vices of many of the estab- 
lished technical rules of evidence. ‘* In certain cases,’’ he 
says, ‘* jurisprudence may be defined, the art of being me- 
thodically ignorant of what everybody knows.’’ Among the rules 
combated were those relating to the competency of witnesses 
and the exclusion of evidence on various grounds, including 
that of pecuniary interest. He insisted that these rules fre- 
quently caused the miscarriage of justice, and that in the inter- 
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est of justice they ought to be swept away. His reasoning 
fairly embraces the doctrine that even parties ought to be al- 
lowed and even required to testify. This work appeared in Paris 
in 1802, and in England in 1825 and 1827, but it produced 
no immediate effect on the professional mind. It was generally 
regarded as the speculations of a visionary. As I write I have 
before me Starkie’s Evidence, the third edition of which ap- 
peared in 1842, and the wisdom of the exclusionary rules of 
evidence are not so much as criticised or questioned. But 
BentTHAM had set a few men to thinking. He had scattered the 
seeds of truth. Though they fell on stony ground they did not 
all perish. But verily truth is a plant of slow growth in the 
sterile gardens of the practising and practical lawyer. BenrHam 
lived till 1832, and these exclusionary rules still held sway. But 
in 1843, by Lord Denman’s Act, interest in actions at common 
law ceased, as a rule, to disqualify, and in 1846 and 1851, by 
Lord Brovueuam’s Acts, parties in civil actions were as a rule 
made competent and compellable to testify. Iam addressing 
myself to lawyers, many of whom practised under the old rules 
of evidence. I believe I speak the universal judgment of the 
profession when I say, that changes more beneficial in the ad- 
ministration of justice have rarely taken place in our law, and 
that it is a matter of profound amazement, as we look back upon 
it, that these exclusionary rules ever had a place therein, and 
especially that they were able to retain it until the last fifty years. 
Let us be just. The credit of this great improvement is due 
not to Denman and Brovenam, but it essentially belongs to 
Bentuam, although he was in his grave before it was actually 
effected. Lord Justice SterHEn forcibly remarks of BentTHAm’s 
assault on the system of judicial evidence, that * it was like the 
bursting of a shell in the powder magazine of a fortress, the 
fragments of the shell being lost in the ruin which it has 
wrought.’’! The moral is obvious. The philosophic student of 
our laws may often have a keener and juster insight into their 
vices and defects than the practising lawyer, whose life and 


1 General View of the Criminal Law of England, p. 206; also in Introduction 
to Digest of Evidence. 
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studies are exclusively confined to the ascertainment and appli- 
cation of the law as it is, and who rarely vexes himself with the 
question of what it ought to be or makes any effort to reform it, 


BentTuam’s Views On CopiFICATION CONSIDERED. 


The last subject to which I shall refer is that to which Ben- 

THAM gave the name by which it is now universally known — 
CopiFIcaTION. 

With a view to ascertain with exactness BenrHAm’s views, I 
have recently gone over anew his writings relating to this sub- 
ject. Very different ideas in our day are attached to what is 
meant or implied by a Copr, and much of the dispute concerning 
Codification is after all one over words, or one arising from the 
want of a previous definition of the subject-matter of the dispu- 
tation. What Benruam meant by Codification, however, is plain 
enough. He meant that a Code should embrace all general leg- 
islation, not simply as it exists, but-as it ought to be amended 
and made to exist, that is, all legislation except local and special 
statutes ; that it also should embody all the principles of the com- 
mon law which it were expedient to adopt —these to be ex- 
pressed in words by legislative enactment, the gaps or Jacune to 
be filled up m like manner by the legislature ; the whole to be 
systematically arranged, so that all possible cases would be ex 
pressly provided for by written rules; that the function of the 
courts to make ** judge-made law,”’ as he is fond of stigmatizing 
it, should cease, and that thereafter all changes or additions to 
this complete and authoritative body of law should be made by 
the law-making body, and by it alone. 

I must say that in my judgment this is not only an impracti- 
cable scheme, but that it is one founded in part upon wrong prin. 
ciples. In an advanced and complex civilization no legislative 
foresight, no finite intelligence, can anticipate, define, catalogue 
and formulate in advance rules applicable to the infinite number 
and the infinite variety of cases that will inevitably arise. This 
view of a Code also exaggerates, or to use Bentuam’s language, 
maximizes the evils of judiciary law and underrates or minimizes 
its advantages. It overlooks the fact that Judiciary Law is an 
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absolute necessity. The Judicial Office will, in all times under 

any possible Code, have to deal with and determine questions 

and cases not possible to be provided for by any express stat- 

- utory provision. A well constructed Code may, and doubt- 
less will, lessen the number of such questions and cases. But 
no Code can do more. The rest must be left to the Courts, 
M. Porva.is, in a well-known paper relating to the French Civil 
Code, expresses this truth with clearness and force. ‘It is to 
Jurisprudence [using the term in distinction to Statute or pesi- 
tive law] that we must abandon those rare and extraordinary 
cases which cannot enter into the scheme of a rational legislation ; 
the variable, unaccommodating details which ought never to oc- 
cupy the attention of the legislator, and all of those objects 
which it would be in vain to attempt to foresee, and dangerous 
prematurely to define.”’ 

We have now, and for centuries have had, two wholly in- 
dependent manufactories, so to speak, of law —the legislature 
professedly making statute law, the courts silently making ju- 
diciary law; and this without any unity of conception, plan, or 
action. Statutes are piled upon statutes, and the Law Reports 
of Great Britain and America may be roundly put at seven \ 
thousand volumes, and are constantly multiplying. This col- 
ossal body of case-law is wholly unorganized and even unar- 
ranged, except so far as separate digests and elementary treat- 
ises may be considered as an arrangement — which they are not. 
The infinite details of this mountainous mass in its existing 
shape, bear me witness, ye who hear me, no industry can mas- 
ter and no memory retain. The English portion of it has been 
aptly likened to **chaos tempered by Fisher’s Digest.’’ The 
American portion already exceeds in size and complexity the 
English portion, and it reminds us of the dread and illimitable 

region described by Milton where — 


* ** Chaos umpire sits 
And by decision more embroils the fray 
By which he reigns.” 


I do not believe that it is practicable to codify it all in the 
sense that the resulting Code shall supersede for all purposes the 
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Law Reports, but on many subjects, and to a very large extent 
in respect of all, Codification is practicable, and so far as it is 
practicable, it is, if well done, desirable. 

Any Code that is made must be based upon the fundamental 
idea that in substance the existing body of our law as it has been 


developed in the workings of our institutions and tested by our » 


experience is the law that is best fitted to our condition and 
wants, for all true law has its root in the life, spirit, ideas, 
usages, instincts and institutions of the people. It springs from 
within; it is not something alien to the people to be imposed on 
them from without. If a metaphor will not mislead, true law is 
an indigenous, independent, natural growth, and not an exotic. 
Bentuam did not deny this in principle, but he was too much in- 
clined to look at laws logically rather than historically. It fol- 
lows that a Code must not be one imitated from or fashioned 
after Roman or foreign models. On this subject Benruam had 
correct notions. His bold, original mind and his self-sufficient 
powers saw as little to admire in the Roman as in the English 
law. I repeat it as my judgment that our Code must not pre- 
suppose that the Roman law as it anciently existed, or as it exists 
in the modern adaptations of it in the States of Continental Eu- 
rope, is superior in matter, substance or value to the native, nat- 
ural, indigenous product. It must assume precisely the contrary, 
Mr. Freeman puts a general truth epigrammatically, when 
he says, ** That, we, the English people, are ourselves and not 
somebody else. * * * Englishmen after all are English- 
men.’”} 

This is equally true of the American people. And _ both 
Englishmen and Americans want their own laws and not those 
of some other people. The materials for such a Code al- 
ready exist. A period of development is at some time reached 
in the legal history of every people when it is necessary to re- 
state and reconstruct their laws. It seems to me that we have 
reached that period. Our materials for such restatement and 
reconstruction, which we may, if you please, call a Cope, 
are ample. They surpass in extent, in abundance, in variety, 


1 Preface to Lecture Chief Periods European History. 
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in richness and, above all, in adaptation to our wants, any sup- 
ply that can come from foreign sources. What is needed is the 
constructive genius that can take these truly rich, invaluable, 
native, but scattered materials, using with a wise and generous 
eclecticism foreign materials only when the native do not exist or 
the foreign are manifestly superior, and out of all these construct 
an edifice of law, primarily designed and adapted to daily use 
which shall be at once symmetrical, harmonious, simple and com- 
modious. In this Pantheon, when it shall be raised, as it surely 
will be, the names of the Legislators, and Sages, and Worthies, 
who in all ages have adorned our legal history will find com- 
memoration and honor fit, and among these will be the name 
of Jeremy BenTHaM. 
Joun F. Ditton. 
New York. 
VOL. XXIV. 49 
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THE IDEAL AND THE ACTUAL IN THE LAW.! 


In the endeavor to turn my thoughts upon some theme with 
which I might usefully engage your attention for an hour, the 
question not unnaturally presented itself, what is the purpose of 
these annual gatherings? Why do we lay aside our customary 
employments and recreations, and repair hither from long dis- 
tances? We are not a convention of politicians assembled to 
make the arrangements for a political campaign; nor have we 
come together as to an exchange in order to procure employ- 
ments, or to contrive plans by which our fees may be increased 
or our profession be otherwise made more lucrative. Nor would 
the mere intellectual pleasure of listening to such addresses as 
we may hear be, of itself, a sufficient inducement. Still less 
would the sensual pleasures of the banquet, or the wit and elo- 
quence with which we hope it may be enlivened be enough to draw 
us here. Indeed, it is gratifying to feel that no selfish purpose 
finds a place among the motives, whatever they may be, which 
animate us. 

If we examine ourselves closely, we shall find that, associated 
with much thankfulness, there is yet a feeling of discontent, a 
feeling that we are not individually, nor collectively as a profes- 
sion, all that we ought to be, aconsciousness of unsatistied de- 
sires, a belief that there are benefits and blessings attainable, but 
not attained, a consciousness— a dream if you please —that 
there is for us as lawyers a higher condition and a higher life 
which we nowhere see realized ; in short, we find ourselves moved 
by the everlasting contrast, everywhere exhibited, between the 
ideal and the actual; and by that longing —the noblest which 
inhabits the human breast — of lifting up the actual to a nearer 
approach to the ideal. We come together under the iufluence of 


1 Address delivered before the American Bar Association at Saratoga, N. Y., 
August, 1890. 
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this aspiration; and it can not, therefore, be inappropriate that 
I should offer to you some reflections upon the Ideal and the 
Actual in the Law. 

That which most elevates man over the brute orders of creation 
is the capacity with which he is endowed to conceive of higher 
and better forms of life and actionthan the actual world exhibits, 
and the desire to make his conceptions real ; and it is this which 
distinguishes the highest and noblest individuals of the race 
from their fellows. Its sphere of activity is in the realm of 
thought, and it penetrates every quarter of that realm. Dissat- 
isfied with each successive conception which it forms, ever reach- 
ing forward and beyond its present attainment, it aspires to lay 
hold of the infinite and absolute. In philosophy it disdains ap- 
parent causes and mounting up from one antecedent to another 
essays to pass 


‘The flaming bounds of Place and Time,”’ 


and grasp the one absolute cause. In poetry and the fine 
arts it is tantalized with the dream of a beauty which all 
nature suggests, but nowhere reveals. In morals it finds 
every form of excellence tainted with the presence of evil and 
wrong, and struggles against the everlasting barriers which op- 
pose its progress toward the absolute good. 

The extreme and exclusive cultivation of this tendency is the 
source of many fantastic and mischievous errors. The men who 
fall in love with their ideal conceptions and fail to correct them 
by a comparison with the actual and material conditions of life 
descend through every grade of folly and absurdity, from the 
visionary to the crank. The religious devotee, louging for an 
impossible purity, disgusted with the sins of the world, flies from 
mankind and cherishes in solitude his vain contemplations and 
his useless virtue. It was this spirit which peopled the deserts of. 
Egypt, and built the monasteries of the Middle Ages. The 
pessimist is he who loses heart in the struggle of life and acknowl- 
edges defeat. He is an idealist with noble aims and purposes; 
but, finding that the coveted prize forever eludes his grasp, he 
comes to believe that it is an unreal lure which, ‘‘ as he follows, 
flies —a mere phantom of a diseased fancy. A great English 
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poet, as full of misanthropy as of imagination, has pictured in 
unequaled language, this condition of despair. 


‘* Of its own beauty is the mind diseased, 
And fevers into false creation; — where, 
Where are the forms the sculptor’s soul hath seized? 
In him alone. Can nature show so fair? 
Where are the charms and virtues which we dare 
Conceive in boyhood and pursue as men, 
The unreached Paradise of our despair, 
Which o’er-informs the pencil and the pen, 
And overpowers the page where it would bloom again?”’ 


But, notwithstanding the extravagant manifestations of the 
ideal tendency, it is a highly useful attribute of our nature. It 
constitutes the true nobility of the individual man, and its activity 
marks a spiritual and progressive, as distinguished from a sensual 
and sliding, age. It is necessary indeed that it be stimulated, or 
restrained, according to the field of activity in which it operates, 
and the subject upon which it may be employed. The poet, the 
painter, the sculptor, the musical composer, may give it a free 
rein; but the statesman, the moralist, the jurist, must check and 
moderate it, and blend it with an exercise of those other faculties 
which deal with the world of matter and life, rather than with 
the realm of ideas. 

It may be at first thought that there could be little room in the 
dry domain of the law for the play of a faculty so lofty and 
spiritual ; but a little reflection will sbow that even here there is 
opportunity for its useful exercise. Justice itself, the true 
foundation, the ultimate aim, of all law is, in its essence, an 
ideal conception. It is the animating principle of every rule, 
observance br statute. It is that which is unconsciously sought 
for in his tasks and studies by the humblest lawyer, and towards 
which the great jurist consciously aspires with a spirit enkindled 
by an almost poetic flame. The great law-givers, the great states- 
men of the world, and the great lawyers as well, have been 
idealists. All great reformers have been idealists. No man has 
ever yet removed an abuse, corrected a mischief, or lifted his 
fellow-men up to a higher level of life except by virtue of his 
capacity to form a conception of a better world, and to make 
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others comprehend and adopt it. Solon of Greece, uniting the 
fire and the fancy of the poet with the practical instincts of the 
statesman and jurist—a marvelous many-sided man —seized 
upon a period in Greek society when the antique feudalism was 
breaking up before an advancing industrial and commercial era, 
formed a conception of a State in which the old and the new 
should be reconciled and harmonized, reduced it to a system in 
his Laws, and created the Athenian commonwealth. The imag- 
ination of the ancients always ascribed an ideal and divine origin 
to laws. The bold Hebrew legend makes them proceed imme- 
diately from God himself to Moses upon Mount Sinai. Thesame 
source is imputed to the Jex sacra of ancient Rome ; but the actual 
communication had a more tender character, and is enshrined in 
the passionate myth which has given its name to the fountain of 
Egeria. The framers of our national constitution were idealists. 
No men of the mere matter of fact type could have formed the 
conception of dividing sovereignty into parts, and awarding some 
to many distinct governments, and others to one all-embracing 
common government. Mansfield was an idealist when, in 
Somerset’s case, grasping the clear conception of human liberty, 
observing the steady tendency of the English race towards it, 
how link by link it had shaken off the chains of servitude, until 
the idea had taken root in the law as well as in the popular heart, 
he resolved that the hour was ripe for the utterance, and made the 
memorable declaration that slaves could not breathe in England. 
Marshall was an idealist when, setting out in his thought the con- 
ception of American nationality, more clearly than the framers 
of the constitution had done, he saw that their work was threatened 
with defeat, and supplemented it with the judicial declaration that 
the constitution and all laws passed in pursuance of it were, in 
fact as well as in name, the supreme law of the land. 
There is then a field for idealism in the domain of the law, and 
I apprehend that in setting the proper limits to the play of this 
tendency in that domain, and ascertaining the precautionary safe- 
guards which should always accompany its action we may reach 
some just conclusions upon the interesting and important subject 
of Reform in the Law. 
Whenever we become impressed with the necessity of a re- 
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form in any part of the law, we are naturally inclined to make 

direct efforts to accomplish the object, and legislation seems to 
be the only method by which such efforts can be made. This 
instrumentality is, therefore, freely employed; but, somehow, 
in most cases, the expectation is disappointed. The statute some- 
times stands unnoticed, is sometimes evaded, sometimes nullified 
by construction. The old evil continues to manifest itself in the 
saine, or in other shapes, and the baffled and despairing reformer 
relapses into indolence; and, by and by some new adventurers, 
animated by like hopes, repeat similar experiments and meet 
with similar results. 

This is not so in other fields of human effort. The builder of 
the ocean steamship, finding that his expectations of speed and 
economy have been disappointed, makes a profound and patient 
study of the operation and laws of forces and resistances. He 
discovers his errors; re-adapts his ship and its engines to the 
conditions which he is compelled to encounter, and his well- 
directed effort is rewarded in his new creation, which is hailed as 
the pride of the seas. 

In the field of legal reform no similar study seems to be made. 
We use the instrumentality of legislation apparently with no sus- 
picion that we do not fully understand the nature of that agency ; 
and we deal with the unwritten law as if it were something of 
the same nature which we are capable of shaping and moulding 
at our will. It seems not to occur to most of those who attempt 
legal reforms, that it would be well to inquire a little more 
closely into the real nature of the thing which we call the daw, 
the sources from which it proceeds, and the real elements which 
impart to it its power and efficacy. Here is a field of research 
much neglected even by professed legal students, and which has 
not been explored by the right methods, even by those who have 
given to it the most attention. 

If we should ask the body of lawyers the question what law 
really was, the majority would probably give us with assured 
confidence the definition of Blackstone, that it was a rule pre- 
scribed by the supreme power in a State commanding what is 
right and prohibiting what is wrong. And Austin, the most 
celebrated of modern English writers upon the science of juris- 
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prudence, the one who is commonly credited with the largest 
measure of profundity and precision, adopts the main element 
of this definition by asserting that law is a command proceeding 
from a superior to an inferior, and enforced by a sanction. 

I cannot help thinking that this is a fundamental error, and one 
having a tendency to greatly mislead us, in our efforts both to ad- 
minister, and to reform, the Jaw. There would be some support 
for this definition, if, by law, only statutory law were intended, 
although even bere I should not think it free from just criticism ; 
but these eminent authorities do not so limit it. They intend it 
as a definition of all law, unwritten as well as written. But how 
do they make it apply to that vast body of our law— nine- 
tenths we might safely say, of the whole — of which we know 
nothing except as it is declared by judicial tribunals? They do 
it by saying, in substance, that the sovereign adopts as law that 
which is declared by the judges, and commands it to be obeyed. 
But where is the evidence of this adoption and command? If 
the fact actua!ly exists it must be susceptible of proof. But no 
statute can be pointed out which proves it, nor can any other 
form of adoption or command be shown. It is quite manifest 
that this alleged adoption and command is mere hypothesis, and 
philosophical reasoning forbids the employment of that expe- 
dient, unless it be necessary in order to explain phenomena 
otherwise inexplicable. 

And how can this definition be reconciled with the fact that 
the sovereign is subject to the law? Iflaw be a command ad- 
dressed from a sovereign to a subject, and has force because it 
is a command, it must proceed from the free will and power of 
the sovereign, who has the right to make it, or refrain from 
making it, and to make it, if he chooses, to be different from 
what itis. He would be necessarily superior to his own creation 
and it would not be binding upon himself; but where can we 
find among civilized nations a sovereign so absolute as not to be 
bound by the laws? 

It seems to me that this attempted explanation of the genesis 
of law by the hypothesis of a command is wholly illegitimate. 
There is no occasion for any hypothesis. The whole process is 
open to observation as matter of fact, and the solution of the 
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the actual facts. We know that we have judges, and that all we 
know of the law comes from their declarations. The statute 
book, indeed, is open to us; but we do not know the meaning 
of this, in any controverted case, except from the declaration of 
the judges. All the knowledge, therefore, which we really have 
of the law comes from the judge. But how does he get at the 
law? Does he make it? If he did, it would be his command, 
and he would be the sovereign, which would be, itself, fatal to 
the theory. Any such imputation of sovereignty to the judge 
would be contrary to the observed and manifest fact. No such 
function was ever yet assumed by a judge, either openly or 
tacitly. The exercise of any such power would be ground for 
his impeachment. We all know the method by which he ascer- 
tains the law. There is no secret about it, and no occasion for 
resorting to hypothesis. It is in operation every day before our 
eyes. We have only to take note of it. Let us examine the 
process. The statute book is first consulted, and if that speaks 
to the point and clearly, all doubt vanishes. But in the great 
majority of cases, the statute book is silent, and what is the 
next resort? Inquiry is made by the judge concerning what his 
predecessors have done, and if he finds that a similar state of 
facts has been considered by them and the law pronounced in 
reference to it, he declares the same rule. But in many, indeed 
most, of the controversies brought before him, no record is 
found of a precisely similar case, and the law is to be declared 
for the first time. Here is the interesting and crucial test of 
the question how the law springs into existence. That the judge 
cannot make the law is accepted from the start. That there is 
already existing a rule by which the case must be determined is 
not doubted. Unquestionably the functions of making and de- 
claring the law are here brought into close proximity; but, 


nevertheless, the distinction is not for a momeut lost sight of.. 


It is agreed that the true rule must be somehow found. Judge 
and advocates —all together —engage in the search. Cases 
more or less nearly approaching the one in controversy are ad- 
duced. Analogies are referred to. The customs and habits of 
men are appealed to. Principles already settled as fundamental 


question lies, like that of any similar problem, in a scrutiny of 
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are invoked and run out to their consequences; and finally a 
rule is deduced which is declared to be the one which the exist- 
ing law requires to be applied to the case. In all this the things 
which are plain and palpable are, (1) that the whole process 
consists in a search to find a rule; (2) that the rule thus sought 
for is the just rule —that is to say, the rule most in accordance 
with the sense of justice of those engaged in the search; (3) that 
it is tacitly assumed that the sense of justice is the same in all 
those who are thus engaged — that is to say, that they have a 
conmon standard of justice from which they can argue with, 
and endeavor to persuade, each other; (4) that the field of the 
search is the habits, customs, business and manners of the peo- 
ple, and those previously declared rules which have sprung out 
of previous similar inquiries into habits, customs, business and 
manners. The conclusion is already suggested that our un- 
written law—which is the main body of our law — is nota 
command, or a body of commands, but consists of rules spring- 
ing from the social standard of justice, or from the habits and 
customs from which that standard has itself been derived. 

I have been dealing with the process of making, or finding, 
the law as itis actually going on day by day in an old and civil- 
ized society, but the truth I am seeking to establish is perhaps 
better illustrated by a resort to the instances of early communi- 
ties in which society is just beginning to develop itself, and 
where the same process is exhibited in a simple form. In early 
Rome, and in every other instance of which we have authentic 
information, we find that the first step in the administration of 
justice has been to elect a judge. Thecreation of judges every- 
where antedates the existence of formal law. But though formal 
law does not at first exist, the lawitself exists, or there would 
be no oecasion to appoint a judge to administer it. The social 
standard of justice exists in the habits, customs and thoughts of 
the people, and all that is needed in order to apply it to the 
simple affairs of such a period is the selection of a person for a 
judge who best comprehends those habits, customs and thoughts. 

I shall not degrade the subject if I call up a meaner illustra- 
tion. In all athletic games, base ball, cricket, or prize-fighting, 
a referee is appointed to see fair play. There are no commands 
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i proceeding from a sovereign, or superiors, to subjects, or in- att 
ii feriors; but there is a standard of justice founded upon the isa 
d habits and usages of the game, and there is consequently a law tha 
i which it is the function of the referee to declare. We have nec 
\J here in miniature the whole scheme of human justice. ple 
In the early stages of society to which I have alluded, the of 

judge is not selected from a special class, for there is no special af 

class; but he is nevertheless the man supposed to be most famil- mé 

iar with the habits and usages which he is called upon to declare, is 

; and whose integrity in truly declaring them is most relied upon. Bt 
: As society advances, and wealth and population increase, the de 
transactions of men become more and more numerous and complex, of 

and the rules which are from time to time declared, become in- st 

finite in number and variety. A need arises of a special class in 

of men whose sole function is to apply the social standard of th 

justice and to qualify themselves for the office by a study of tl 

these rules, and hence the origin of the judicial establishment b 

and of our profession as an incident. Society is organized tl 

power; and it is organized justice as well; and justice is fully P 
organized when the office of the judge is created whose function a 

it is not to make, but to find, and affix his official mark upon the : 

L rule which is in accord with the habits, usages and thoughts of § 
. the people. Care must be taken not to associate the notion of 
law too nearly with that of power. Justice is an oracle and nota ; 

force. We sometimes speak, indeed, of the sword of justice; 
but this sword is not her own. It is borrowed from the arsenal | 


of power. The sheriff is not a judicial, but an executive officer. 
Hamilton in one of his best papers has truly said: — 

** The judiciary has no influence over either the sword or the 
purse; no direction either of the strength or of the wealth of 
the society; and can take no active resolution whatever. It 
may truly be said to have neither force nor will, but merely 
i judgment; and must ultimately depend upon the aid of the 
f executive arm for the efficacious exercise even of this fac- 

ulty.’”’} 
But how could a great philosophical jurist, like Austin, have 
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attempted to found his entire system upon the postulate that law 
isa command in the face of the universal and necessary maxim 
that every one is presumed to know the law? That this is a 
necessary maxim must at once be acknowledged. If men could 
plead ignorance as an excuse for legal wrong, the administration 
of justice would be impossible. Is this imputation of knowledge 
a false assumption? It certainly is if law be necessarily a com- 
mand; for a command, if realities and not fictions are intended, 
is a matter of fact, the existence of which is susceptible of proof. 
But, except in the case of statute law, there is no producible evi- 
dence that commands have ever been given, and even in the case 
of written law nine-tenths of the people are ignorant of the 
statute. Moreover, the only means open to us of certainly know- 
ing the law, namely, a resort to the judge, is available only in 
the case of an alleged violation; and what sort of a command is 
that which must be violated, or alleged to have been violated, 
before it can be known? But, if law be, not a command, but 
the mere jural form of the habits, usages and thoughts of a peo- 
ple, the maxim that allare presumed to know it does not express 
afulse assumption, but a manifest truth. In the great game of 
society as in the little one of ball, all the players are justly pre- 
sumed to be familiar with the usages, that is, with the rules. 
The same knowledge and the same ignorance are found in sover- 
eign and subject. For the great mass of the occurrences of life 
neither require any aid. The exceptional cases alone in which 
transactions assume forms somewhat different from the custém- 
ary ones are the only occasions for doubt and uncertainty, and 
here sovereign and subject alike must resort to the referee —the 
judge — the expert — for his better decision. 

Statute law may be thought to constitute an exception; but 
the difference, as I shall presently a little more fully show, is 
more apparent than real. Statute law itself, when dealing with 
the jural relations of men, if confined to its just province, merely 
puts those relations, as they already exist in popular custom and 
thought, in a clearer and more definite form. 

The conclusion that law is custom and opinion, rather than a 
command, may be strongly re-inforced by other facts of common 
observation. And let me borrow my first illustration from statute 
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law, and at the same time show that this differs slightly, and in de- 
gree only, from the unwritten law. We all know that when a stat- 
ute is passed which conflicts with the opinions, customs and habits 
of a large part, although it may be a minority of the community, 
it is difficult and often wholly impossible, to enforce it. In 
many instances such enactments are absolutely futile. They 
have the form of absolute commands, proceeding from the 
sovereign power; but can that be, in any just sense, /aw which 
stands as a dead-letter upon the statute book? Is it not rather 
a nullity? It may be said that a law does not lose its character 
as such because men choose to violate it; but does it not lose 
that character when it is at all times and everywhere violated, 
and nowhere, or in rare and exceptional instances only, enforced? 
The fact must be admitted that such commands are enforceable 
only when they are in accord with the opinions of an overwhelm- 
ing majority; that is to say, when they are in accord with the 
habits, customs and thoughts of the people; and if this be true, 
it must be in consequence of that accord. The thing therefore 
which gives them life and efficacy —that which makes them 
laws —is not the fact that they are commands; but that they 
are expressions of existing habit and opinion; and if it be habit, 
eustom and opinion alone which give to commands the force of 
law, it follows that the real substance of the law is not the com- 
mand, but the habit, custom and opinion which it embodies. 

Another illustration: William of Nomandy decreed the es- 
tablishment in England of the feudal system and law. Did this 
immediately thereupon become the law of England? Far from 
it; and yet he and his successors did really make it the law of 
England ; but it was only by persistently enforcing their power 
through the period of a century, until they had effected a com- 
plete conquest of that realm, extinguished its ancient land laws 
and usages, and created, as it were, a new and ‘different civiliza- 
tion. It was then that the feudal system really came to repre- 
sent and express the customs and habits of the people, and then 
for the first time it acquired the true character of law. 

It is sometimes said that laws do not execute themselves. This 
apothegm well enough expresses the thought intended by it, 
namely, that the work of vindicating the law in the instances in 
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which it is violated necessarily requires voluntary effort. But it 
is half truth only. Indeed it would be more correct to say that 
all real laws do execute themselves, and it is such only as thus 
execute themselves which are, in a just and philosophical sense, 
laws. Law being the mere expression of the universal habits and 
customs of the people in their jural relations, it necessarily fol- 
lows that it is for the most part, silently obeyed. And the ob- 
served fact is completely in accordance with the inference. 
Property is sometimes stolen or misappropriated ; but the in- 
stances are as nothing in comparison with the universal respect 
in which its rights are held. Contracts are sometimes broken ; 
but for every one violated ten thousand are kept. 

I have referred to the phenomena which early societies ex- 
hibit in order that the identity of law with custom might be the 
more clearly brought into view; but if my assertion of *this 
identity is well founded, it ought also to appear in the highest 
forms of social development. And such will be found to be the 
case. The complexity of civilization renders it less apparent, 
but the task of exposing it is not difficult, and upon the funda- 
mental and vital question of what the sources of law are, and 
what its real nature is, you will not expect me to apologize for 
detaining your attention. 

Let me employ here, as I have endeavored to do throughout, 
the true method of scientific investigation, and again scrutinize 
the actual process of judicial inquiry as it takes place from day 
today. I may take the homely instance of a milkman suing for 
milk which he has furnished. The defendant pleads and proves, 
by way of reducing the amount he may be required to pay, 
that the milk was watered, and the plaintiff seeks to avoid the 
effect of the evidence by proving that milkmen generally thus 
adulterate their milk. This is the nature of the transaction, and 
the parties, or their coansel, enter upon the argument before the 
judge. They talk of principles and rules. But these are noth- 
ing but customs. The plaintiff tacitly relies upon the rule or 
principle that purchasers must pay for the goods they buy. 
Without this he would have no prima facie case even. But 
why is this a principle? Plainly, for no other reason than that 
it is the universal custom. If such were not the custom, there 
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would be no such principle. But the defendant insists that the 
adulteration of the milk is not a custom, and it is upon this 
that the real contest turns. The plaintiff points to his proof 
that milkmen generally are given to this practice. The defendant 
criticises this evidence. He points out that it does not appear 
that every milkman waters his milk, and so that the custom is 
not universal, even among milkmen. He shows that those who 
do it, do it in secret, and so the custom is not Known. He points 
out that the selling of milk is but an instance of the larger cus- 
tom of selling goods generally, and that the sellers of goods 
generally do not adulterate their wares; and finally he shows 
that the adulteration of milk, so far as it is a custom at all, is 
the custom of those who are denominated in society as rogues, 
whose practices are wholly exceptional, and that the real custom 
of society is to condemn it. 

We thus perceive that the whole argument of the parties, al- 
though they are constantly speaking of rules and principles, 
really turns upon what the customs are, and that rules and prin- 
ciples are only other names for customs. The judge accepts the 
argument of the defendant, and his decision consists simply in 
affirming that the transaction, instead of coming under a cus- 
tom which society approves, falls under one which it condemns; 
in other words, that it is contrary to the general practice of 
men. 

If we take the instance of a novel transaction we shall find 
that the process is precisely similar. For example, when the 
first action was brought against a telegraph company to recover 
damages sustained by an error in sending a dispatch, the real 
dispute turned instantly upon the question whether there was a 
custom to pay such losses. The defendant asserted there was 
none, and could be none, foy the reason that the case was the 
first instance of sucha claim. The plaintiff asserted that there 
was a custom where one party undertook to perform a service 
for another for a reward, and performed it negligently and im- 
perfectly, to pay the loss, and that the example in controversy 
was an instance of that custom. 

And here the law reveals itself in its true character as an In- 
ductive Science engaged in the observation and classification of 
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facts. The naturalist observes the plants and animals of the 
globe, and arranges them in classes according to some common 
features which they exhibit, the higher and more general includ- 
ing the lower and narrower ; and when a new specimen is found 
the only questions which science asks in relation to it is in what 
order, family, genus and species it belongs, or whether it is a 
wholly new discovery for which a new species must be framed; 
and these questions are answered by observing the features 
which the specimen exhibits and comparing them with those 
found in others which have been before examined and classified. 
When this task is accomplished the immediate office of science 
is fully performed. The judge and the jurist perform a pre- 
cisely similar function in the domain of the law. They observe 
the transactions of men and arrange them in orders, families, 
genera and species according to their proper description from a 
jural point of view ; that is, according to the particular customs 
the features of which they exhibit ; and when a novel transac- 
tion makes its appearance, the function of the judge is to closely 
scrutinize its features and determine to what class, that is to say, 
what custom it should properly be assigned. 

I venture to think that the true genesis and nature of the 
law which is administered — of the actual law as distinguished 
from ideal or hypothetical conceptions of it — have now been 
pointed out. We find it to spring from and rest upon the habits, 
customs and thoughts of a people, and that from these a stand- 
ard of justice is derived by which doubtful cases are determined. 
The office of the judge is not to make it, but to find it, and 
when it is found, to affix to it his official mark by which it be- 
comes more certainly known and authenticated. The office of 
the legislator — speaking, as I have throughout, only in rela- 
tion to that law by which the private transactions of men in 
their jural relation’ are governed, and not of that law which re- 
lates to the formal organization and mechanism of government — 
is somewhat, but not fundamentally different. In the order 
of social development it comes in after the institution of judicial 
tribunals and is properly supplemental to their work. As 
society advances and becomes complex, the judges, who are the 
experts to find and declare the law, sometimes differ in opinion 
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and the law becomes uncertain ; and besides society in its pro- 
gress and development outgrows its old usages and essays to 
form new ones. The uniformity and persistency at which the 
judicial office always aims becomes a barrier to this develop- 
ment ; and the need is felt of an agency less fettered by prece- 
dent and clothed with a power somewhat resembling the creative 
function. It is the office of legislation to supply this need. 
It may declare, unembarrassed by former precedent, what 
the law is; but as we have seen the successful performance of 
the function depends upon the skill and certainty with which 
it interprets and applies the already existing customs, habits 
and thoughts of the people. It acts in every instance at the 
peril that its work will be empty and ineffectual unless it 
accords with that public opinion of which it is its function to 
be the exponent. 

It is not worth while to dispute the correctness of the com- 
mon phraseology which ascribes to the legislature the office of 
making law. Its liberty of action so far exceeds that of the ju- 
dicial tribunals as to justify, for ordinary purposes, such a desig- 
nation of its functions; but the deeper and more philosophical 
view would assimilate its office more nearly to that performed 
by the judicial tribunals, namely, of affixing the public mark 
and authentication upon customs and rules already existing, or 
struggling into existence, in the habits of the people. If by 
the making of law, we mean the framing of rules at pleasure, 
there has never yet existed a sovereign whose power was so ab- 
solute as to embrace such a privilege. The avowed maxim of 
Roman imperialism was indeed ‘* quod principi placuit legis 
habet vigorem,’’ but the actual practice of that conquering na- 
tion was widely different. What enabled it to incorporate and 
consolidate within its own realm, its prodigious conquests, was 
its profoundly wise policy of recognizing and adopting the laws 
and usages of the nations it had subjugated, instead of attempt- 
ing to impose its own law upon them. 

Wise legislation seeks to accomplish in relation to each human 
interest only what it seeks in the domain of business and finance. 
A hundred vain efforts have almost taught ignorant minds that 
governments cannot by legislation, make that to be money 
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which wou!d not otherwise be such; but it can and should affix 
its mark and authentication upon the metals which society has 
by usage adopted as money, and certify the quantity which each 
coin contains. In other affairs as well as in economy, the mark 
will be respected if it is affixed to the genuine product of public 
habit and custom, but will be rejected with the like contempt in 
either case, if placed upon some spurious creation. 

These observations upon the true nature and function of legis- 
lation will be found well confirmed by an appeal to the great 
historic statutes of English law. That law in its early stages de- 
nied to the owners of lands the power to dispose of them by will; 
but the growing needs of an advancing society demanded this 
privilege. It came to be customarily asserted and allowed 
through the intervention of uses and otherwise, until finally the 
legislature recognized and authenticated the practice by the pas- 
sage of the Statute of Wills. Nature and sense taught men that 
the best method of guarding against frauds and perjuries, in re- 
lation to matters of contract, was by reducing agreements to 
writing. No statute was needed to give this information and 
the practice of written contracts was fully in use long before the 
Statute of Frauds. The legislature correctly apprehending the 
tendency of business, and wisely stepping in to supplement and 
aid it, required certain classes of contracts to be reduced to 
writing, and its action was at once, and has ever since been, ac- 
cepted as a just performance of its function. On the other 
hand, the multiplied forms of abuse, growing out of the practice 
of making conveyances to uses, led the legislature to believe 
that it would be wise to cut up such conveyances to the root; 
but in this it misapprehended the customs and needs of society, 
which demanded this form of transfer for the purpose of making 
provision for families and other just objects, and persisted in 
employing them, and the judiciary, better apprehending social 
wants, reduced the Statute of Uses, by a bold interpretation, al- 
most to a nullity. 

It may be objected that in thus imputing, as I do, the origin 
and genesis of law to custom and habit, a difficulty is encoun- 
tered in this, that there are many bad customs, and that if cus- 
tom really makes the law, it would, to the extent that the 
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customs are bad, make bad law, which the tribunals would 
nevertheless be bound to recognize and enforce; whereas 
the fact is that the courts recognize bad customs only 
to condemn them. This criticism would be founded upon 
a very superficial view. We do indeed hear from judges and 
lawyers of bad customs; but if such are scrutinized, we shall 
find that the term is not employed with precision. The trouble 
with these so-called customs —that which constitutes their 
badness — really is that they are not customs, but violations of 
custom. Milkmen may be shown to have put water in their 
milk, and the practice be proved to be so common among them 
that it might without a great deviation from propriety be called, 
in common speech, a custom. But this is a secret act de- 
signed to deceive those who deal with them. This surely, 
even were it it a custom of milkmen generally —and I im- 
pute to that class no such dishonesty —is not a custom of 
men in general. It is not the general custom in society to 
practice this deceit; but quite the contrary. It i8 a violation 
of the general custom and would, for that reason, be stig- 
matized as wrong. There is no doubt of the existence of 
bad practices in society, no doubt that the instances in which 
men act contrary to custom are very numerous. It is the 
very purpose of the whole machinery of the law to repress 
such practices and compel compliance with the general cus- 
tom. Inthe case, however, of a custom admitted to be uni- 
versal in any human society, no doubt could be started concern- 
ing its legality in the courts, nor concerning its propriety in the 
forum of morals. Neither law nor practical morality can ever 
transcend a universal custom. Polygamy may be wrong in 
New York, but it is right among the Turks. And in this we 
find further corroboration of the main proposition which makes 
custom the origin of law. The fountain cannot rise higher 
than its source. 

If the foregoing views are well founded, I am now justified in 
stating the conclusions to which they lead. These are that Jaw 
is not « body of commands imposed upon society from without, 
either by an individual sovereign or superior, or by a sovereign 
body constituted by representatives of society itself. It exists 
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at all times as one of the elements of society springing directly 
from habit and custom. Itis therefore the unconscious creation 
of society, or, in other words, a growth. For the most part it 
needs no interpreter or vindicator. The members of society are 
familiar with its customs and follow them; and in following cus- 
tom they follow the law. It is only for the exceptional in- 
stances that judicial tribunals or legislative enactments are 
needed. In those cases wheye the customs are doubtful, or con- 
flicting, the expert is needed to ascertain or reconcile them, and 
hence the origin of the judicial establishment. But as the judge 
is bound down strictly to the declaration of what actually is, 
and must preserve a consistency in his declarations, occasions 
arise in which his functions are not adequate to social needs. 
Tn the advance of the arts of life new fields of action are con- 
stantly opening, and new instrumentalities are required; and on 
the other hand, in other directions, decay and retrogression set 
in. New customs, new modes of dealing, must be contrived to 
meet the new exigencies, and society by the unconscious exer- 
tion of its ordinary forces proceeds to furnish itself with them. 
But this is a gradual and slow process, attended with difficulty 
and loss. Another agency is needed to supplement and assist 
the work of the judge, and legislation springs into existence to 
supply the want. Legislation is the product of an advanced 
civilization. Society by a concerted and voluntary effort, but 
not seeking to revolutionize the past, or to make wholly new 
creations, gives shape and direction to the new customs strug- 
gling into existence, and accomplishes, at one stroke, what would 
otherwise have cost the toil of years. The statute law is the 
fruit of the conscious exercise of the power of society, while the 
unwritten and customary law is the product of its unconscious 
effort. The former is indeed to a certain extent a creative work; 
but, as we have already seen, the condition of its efficacy is that 
it must limit itself to the office of aiding and supplementing the 
unconscious development of unwritten law. 

I have now, so far as my humble ability permits, indicated 
the origin and nature of the law which is actually administered. 
We find that it is not a body of commands imposed upon society 
from without, but one of the great facts of society itself. The 
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law is a department of sociology. It is the unconscious resolve 
of society that all its members shall act as the great majority 
act. I cannot stay to discuss the philosophical question whether 
the conceptions of ought and must in the breast of the individual— 
in other words, the sense of obligation —are anything more 
than the product of that habitual observance of custom which 
society compels. I prefer to believe, and do believe, that they 
proceed from a higher source, that there is for man a destiny 
higher and nobler than the world has reached, towards which his 
tendencies impel him, and which his faculties fit him to attain. 
Otherwise neither the conception of a higher condition, nor the 
aspiration to reach it would be explicable. 

Upon these views there should be no wonder that the actual 
condition of the law is such as we find it. For the most part it 
could not be otherwise. Being one of the phenomena of soci- 
ety, it must exhibit all the characteristics of the latter, its vir- 
tues and its vices as well. Weconceive of justice as a pure, disin- 
terested, almost heavenly rule; but what is it often as it comes 
from the lips of ignorance, weakness, subserviency, self-inter- 
est and prejudice. One of the offices of the law is to ascertain 
the truth in matters of fact; but how often are its efforts wholly 
successful? The historian Hallam ascribes the long continuance 
in England of wager of battle to ‘‘ the systematic perjury of 
witnesses, and the want of legal discrimination in judges.”’ 
What wonder that men should turn away in disgust from the 
shocking spectacle of falsehood and ignorance assuming the 
sacred name of right, and prefer to believe that the God of 
Justice would listen to a direct appeal. Let us not smile at the 
credulity of an age which could sanction such a device for the 
discovery of truth and the punishment of wrong. Our own 
boasted trial by jury, which affirms that all grades of capacity 
above drivelling idiocy are alike fitted to the exalted office of 
sifting truth from error, may excite the derision of future 
times. Centuries ago our ancestors recorded with every form 


1 Some of my hearers thought this in the present expediency of that sys- 
indicative of an opinion unfavorable tem. But Iam not insensible of its 
to the system of jury trial. I did not defects, and do not suppose it will last 
sointend it. [amathorough believer forever. 
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of solemnity their resolve that justice should be neither denied, 
delayed or sold. Their ideal even then was high and pure; but 
how far removed we still are from its realization! Justice is 
now, in multitudes of instances, so Jong postponed that the delay 
amounts almost todenial, and there have not been wanting morti- 
fying examples in which it has been believed to have been sold. 

The true picture of the law as it is, must, alas, be shaded with 
many gloomy tints. But if this is the actual, what is the ideal? 
Ishall not attempt to draw the counterpart. An ideal law could 
be exhibited only by setting before you an ideal world; and that 
picture has once been painted in colors which my dull pencil 
could not hope to rival, by the brilliant fancy and enlightened 
genius of Sir Thomas Moore. One Utopia will suffice until so- 
ciety shall realize its best aspirations and reduce that imaginary 
province into actual possession. 

And let me not be thought inclined to disparage the ideal as 
unreal and unattainable. It has an existence as truly as the ac- 
tual. There is a world of thought as well as a world of action; 
and as everything which we do is prompted and shaped by previous 
thought, our actions are determined by our thoughts, and the ideal 
is thus the predecessor and the parent of the actual world. Every 
step which has ever been made in human progress by conscious 
effort must have had its origin in some previous idea, and the 
problem of reform in the law, as in everything else, is to form just 
ideas and contrive the methods by which they may be realized. 

The one idea which the lawyer must ever cherish and strive to 
hold clearly and firmly in his conceptions, is that of Justice. 
To say precisely what this is seems to transcend the power of 
human analysis. We attempt to describe it at one time and an- 
other by calling it what is right, or good, or fit, or convenient; 
but it is neither of these things alone ; perhaps because it is all of 
them together. It is the subtle essence which animates every 
rule deserving the name of law, but which we cannot separate 
from the actions in which it dwells. 


** Guest of million painted forms, 
Which, in turn, its glory warms,” 


we find the chase after it to be endless, and guess that it is a 
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divinity. But we do know that all reform and progress in the 
law consist in lifting up the actual system which we administer 
into a more perfect harmony with the ideal conception. 

The motive, the inspiration, and the matter for the improve- 
ment of the law come from the realm of the ideal. The problem 
of how the work is to be accomplished must be solved by ascer- 
taining the true method of applying the possible benefit to the 
actual law, and its solution is indicated by the conclusions I have 
endeavored to establish in relation to the sources of law and the 
ways in which it is actually formed. It must be very plain that 
there can be no way of reforming and improving law except to 
re-shape it, or add to it, and this can be done only by action in 
one or the other of those methods by which law is produced. 
I have shown that there are three agencies concerned in produc- 
ing it in the form in which it actually appears. (1.) The great 
and principal source, namely, the customs and habits of society. 
(2.) The decisions of the judicial tribunals pronounced in doubt- 
ful and exceptional cases. (3.) Legislation, which is properly 
suppletory to the judicial tribunals.. There are thus indicated 
three directions along which all reformatory effort should pro- 
ceed. 

First. Habits and customs. It must be manifest that so far 
as law proceeds from habits and customs, being merely the jural 
form in which they are exhibited, it cannot be improved except 
by improvements in habits and customs. This means that, to 
this extent, law can be advanced only by a general onward 
movement in society. Neither the lawyer nor the judge has any 
part in this work except as a member of the community in com 
mon with his fellow-citizens. Neither the judicial tribunals 
nor the legislature can properly attempt this task, for neither 
can create habits or customs. But this reform is in every pro- 
gressive society constantly going on. Every advance in the arts 
of life, every development in education, every elevation of the 
standard of morality, every amelioration in physical condition is 
at once reflected in the domain of the law, and the improvement 
here brought about re-acts with the same beneficial tendency up- 
on the other interests of society. This is the great field of legal, 
as of every other reform, in which all are co-laborers. The work 
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progresses slowly, unaided, for the most part, by conscious 
efiort. And yet society has a wonderfully effective way of 
getting rid of the abuses and obstacles which stand in its path. 
The burdens which they bring are pushed from one member to 
another until in the general turmoil and strife they are finally 
done away with. We must have patience here, 


‘« Till jarring interests of themselves create 
The according music of a well mix’d state.’’ 


Second. The next field of reform is that in which our pro- 
fession is the especial agency, that of judicial inquiry and de- 
cision. It might be thought that, inasmuch as it is the sole 
oflice of the judicial tribunals to find existing customs and not to 
make any, they could not effect improvements, which is a creative 
function ; but, as I have heretofore pointed out, they are chiefly 
employed in the consideration of doubtful cases, in determining 
under what custom a particular transaction could be brought, 
and this enables them to prefer good customs to bad ones, to 
adopt what is fit, convenient and useful, and reject what is unfit 
and hurtful. They can thus constantly sanction and encourage 

- what is just and condemn what is unjust. This is the genuine 
process of improvement, and the work approaches, although it 
does not fully assume, a creative character. The judge, the 
lawyer, the jurist of whatever name, continually occupied in the 
work of examining transactions and determining the customs to 
which they belong, and whether to those which society cherishes 
and favors, or to those which it condemns, is constantly em- 
ployed in the contemplation of what is fit, useful, convenient, 
right — or, to use the true word, just. He reaches a nearer and 
clearer conception of the subtle element which that word de- 
notes. It permeates the intellectual atmosphere he breathes, 
and governs his thoughts as if by instinct. It inflames his ideas * 
and incites him to never ceasing endeavor to lift up the actual 
standard of justice which he applies to human affairs into a 
nearer conformity to his ideal conceptions. Sympathizing with 
every advancing movement made by society, catching the spirit 
which animates its progress, it is his aim keep jurisprudence 
abreast with other social tendencies. In this way there isa 
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gradual, insensible and unconscious progress in thelaw. We do 
not perceive the movement, but it becomes appurent by com- 
paring its condition at different and widely separated periods of 
time. It is thus that the Common Law starting from rude be- 
ginnings has expanded itself into the vast and consistent scheme 
which affords a safe bulwark for all the great classes of rights, 
It is thus that Equity, taking note of every detail in the complex 
relations of life, responding to every added refinement in 
morality, has grown into the majestic system which guards the 
relations of confidence and trust, frowns upon every appearance 
of fraud, and furnishes a remedy for every exceptional form iu 
which injustice and wrong are exhibited. 

Third. The last of the methods I have mentioned in which 
law is shaped or produced, and consequently the remaining direc- 
tion in which efforts for its improvement may be exerted, is 
legislation. This is a conscious, direct and voluntary agency. 
It is here that society exercises a creative function; but its action 
is not wholly creative. It is such, indeed, in,form, but in sub- 
stance, as has already been shown, it is largely limited to the 
declaration of what already exists. The essential nature of cre- 
ative action is that it is voluntary and arbitrary, and can do what 
it will; but no legislature can make what laws it will; that is, 
such laws as will be obeyed, and no others are properly laws. 
The substance of them must be already found in the customs and 
habits of the people. Here is the principal field of direct and 
voluntary reform. It is here that society can consciously 
note its defects and short-comings and resolve upon change 
and improvement. And it is here that the imperfection of 
the instrumentality involves the greatest liability to errors. 
Surely there is no employment which demands a larger measure 
of wisdom than that of surveying the field of human activities, 
observing the tendencies to evil, discerning the unconscious ef- 
forts of society to counteract them, divining the common thought 
which is animating the general mind and contriving plans which 
will be accepted as satisfactory expressions of that thought. 

When we compare these large requiréents with the actual 
elements which compose our legislative bodies, the prospect for 
well directed reform seems almost hopeless. But we should not 
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so regard it. Except upon points which involve partisan or per- 
sonal interests, our legislatures are always ready to receive the 
suggestions and consider the proposals of public spirited citizens ; 
indeed they are often too ready to adopt them without sufficient 
consideration, and another want becomes manifest, namely, that 
of an adequate comprehension among the leading minds in society 
of the true function of legislation, and of a sufficient public 
spirit to exercise a proper watchfulness over legislative action. 

If the views I have advocated concerning the origin and nature 
of law are well founded, the rules which should guide legislative 
action are simpleand plain. In the first place, legislation should 
never attempt to do for society that which society can do, and is 
constantly doing for itself. As custom is the true origin of law, 
the legislature cannot, ex vi lermini, absolutely create it. This 
is the unconscious work of society. But the passage of a law 
commanding things which have no foundation in existing custom 
would be only an endeavor to create custom and would neces- 
sarily be futile. In the next place, the legislature should never 
attempt to perform the function of the judge, that of simply 
ascertaining and declaring the customs. This is the work of 
experts who can qualify themselves only by the devotion of their 
lives. The legislator came, inthe order of social development, 
after the judge, not to displace him, but to perform an office 
for which he was incompetent. The function of legislation is 
suppletory to that of the judge. It is to catch the new and 
growing, but imperfect, customs which society is forming in its 
unconscious effort to repress evils and improve its condition — 
customs of the existence of which the judges are uncertain and 
at variance, or which are so different from former precedent 
that they cannot declare them without inconsistency — and to 
give to these formal shape and ratification. 

I may refer to some instances which excellently illustrate the 
office of legislation. In the early period of English law it was 
a firm maxim that the legal existence of the wife was merged in 
that of the husband. This was but the expression of the uni- 
versal custom by which a man assumed the ownership or eujoy- 
ment of all his wife’s property. By degrees, the rigor of this 
practice relented, and in many forms rights in property began 
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to be conceded to married women. The judge could not change 
the solemn declaration so often made, but, through the instru- 
mentality of what he called equity, he began to recognize this 
growing custom by declaring that trusts for the benefit of married 
women could be made which would be binding in conscience, 
though not at law, and which the judges who ruled through the 
instrumentality of conscience would enforce. This was doing 
all the judge could do. It was taking note of, and authenticat- 
ing, to a limited extent, new and growing customs. But in later 
times the custom of treating married women as entitled to their 
own property had become well nigh universal. The judge could 
not repeal his declared maxim and rule, but the legislature inter- 
posed to supply the want, and by positive law fully recognized 
and adopted the approved custom. Again, our law originally 
accorded no right of property in the products of the mind; but 
in the advance of civilization the custom of paying authors for 
the fruit of their labors grew up. It could not be declared by 
the judge until it was recognized and adopted by the legislature, 
and that adoption, when brought about, extended only so far as 
the custom upon which it was founded, that is, to native authors. 
In recent times society, in its developing morality, begins to see 
that justice requires that the like benefit should be extended to 
foreign authors. A custom begins to grow, and becomes more 
and more general, to make to them some remuneration. It is 
not universal. The judge cannot, consistently with his prior 
declarations, recognize it; but the unconscious forces of society 
are struggling for it, and the final legislative sanction is impa- 
tiently awaited. 

In legislation therefore the rule should be never to act unless 
there is an end to be gained for whick legislative action alone is 
competent ; and when such action is initiated it should seek to 
recognize and express the customs which society is aiming to 
make uniform. When Solon was asked why he did not give 
the Athenians better laws, that wisest of men answered: ‘I 
gave them the only laws they were fitted to receive.” Bentham 
was the opposite of Solon. He was an idealist, enraptured with 
his conception that the principle of utility was the universal 
solvent which would change everything into good. But he 
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wholly failed to perceive that law could proceed only from cus- 
tom. He believed that commands were law, and that he could 
reform the world by legislation. He gravely proposed to the 
Emperor of Russia to frame a code for the government of that 
monarch’s vast territory, and could hardly understand why his 
offer should be rejected. He was, indeed, one who may be ac- 
curately described by the vulgar designation of crank — a man 
who cherishes his pet theories in the solitude of his own contem- 
plations, and disdains both the dbservation of the present and 
the study of the past. We need look no further for the reason 
why his schemes have never. recommended themselves to wise 
and practical legislators. 

Such then are the methods and conditions for the prosecution 
of the work of Reform in the Law —for elevating its actual 
state towards our ideal conceptions. For such a work, a com- 
bination of qualities is requisite which is rarely found in one in- 
dividual. There is room and demand for the united labor of 
all. There is room for the idealist ; for from the lofty heights 
to which aspiration soars visions may be drawn for the inspiration 
of practical effort. There is room for the man of sober observ- 
ation, and for the ingenuity which is fertile in devices. But 
above all, there is room, and an imperious demand for that 
knowledge of the true nature of the problem by which alone 
endeavors may be guided. This aid can be furnished only by 
the educated jurist. How can we expect beneficent legislation 
in the absence of knowledge of its true relation to law, its possi- 
bilities and its limitations? 

I cannot help thinking that right here our profession fails to 
discharge its full duty to society. We do not shed upon this 
part of the social problem that light which can come from no 
other quarter. We neglect the study of the science of jurispru- 
dence. We make little provision for it in our schools, and 
abandon it inour private studies. The absence of it cramps 
and belittles the work of our text-writers. The multitude of 
lawyers in our legislative bodies are as unfamiliar with it as the 
laymen. It seems to be regarded as a study which may engage 
and amuse the leisure of the curious student, but which has lit- 
tle in it to reward the devotion of practical men. 
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Gentlemen, upon occasions like the present, which seem 
appropriate for the purpose of taking note of the things which 
concern the dignity and honor of dur profession, the place it 
should hold and the offices it should discharge in society, let 
us ask ourselves whether in the particulars I have thus indi- 
cated, we are not justly chargeable with neglect, and resolve 
to do something to repair it. Let us not boast that our pro- 
fession deals with the highest of sciences and yet remain un- 
able to explain of what that science consists. Let us not make 
claim to be masters of the law while we are ignorant of the 
sources from which it proceeds, and the real methods by which 
it is brought into life and action. Let us do something through 
our influence in the seats of legal education to establish there, 
for the first stage in professional training, better provision for 
the study of the science of jurisprudence. Let us make this 
science the subject of our private studies. By such efforts, 
and by such only can we rise above the mere vocation of aid- 
ing our clients by advice in the chamber, or action in the 
forum, and qualify ourselves for that other and larger office of 
leading and guiding society in its endeavors for the Reform of 
the Law. 


James C. CARTER. 
New YorK. 


PI 
ds 

al 

fc 

t 

0 

I 

( 


PRIVILEGED COMMUNICATIONS — HUSBAND AND WIFE. 779 


PRIVILEGED COMMUNICATIONS IN SUITS BETWEEN 
HUSBAND AND WIFE. 


A majority of our States have, by statutes of somewhat recent 
date, given to husbands and wives power to contract together 
and to convey directly to each other. They have also, either 
expressly or by implication, conferred a right of action at law 
for recovery upon such obligations. 

Most of the remaining States have contented themselves with 
legislation which secures to a married woman her own property 
to her sole and separate use, and either by express prohibition 
or by careful limitation of her power to deal with her separate 
property, have forbidden such transactions with her husband. 

Indeed, the sweeping prohibition of the Massachusetts statute 
of 18741 is held to have taken entirely away the jurisdiction 
which courts of equity may in a fit case exercise over contracts 
and conveyances made directly between husband and wife.? 

That a husband and wife could contract with each other in re- 
spect to the wife’s separate estate is undoubtedly true in equity. 
Moreover, a husband and wife may in equity convey property 
directly to each other without the intervention of a trustee.’ 

In equity the wife, by her next friend, could sue her husband 
in at least four cases: (1) to secure to her a right arising out of 
a marriage settlement, or an ante-nuptial agreement; (2) to 
protect her equitable interest derived from some other source, 
and invaded by the husband; (3) to obtain her equity to a set- 
tlement in cases where the husband for any reason had to go into 
equity to obtain that possession of his wife’s property to which 
the common law entitled him, — the rule then being that a suit- 


1 Pub. Stats. Mass., chap. 147, secs. ner, 130 Mass. 407, decided in 1881, 

2 and 7. the court had concluded that the equity 
2 See Fowle v. Torrey, 1385 Mass. jurisdiction was not ousted by the 

87, followed in Woodward v. Spurr, _ statute. 

141 Mass, 283, and later cases, although 32 Story Eq., sec. 1380; Jones v. 

in the case of Atlantic Bank v. Tave- Clifton, 101 U. S. 225. 
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able amount might be settled upon the wife; (4) to enforce the 
provisions of a deed of separation.? 

On the other hand the husband could sue the wife: (1) on 
any promise arising out of her separate estate; (2) on any right 
of his arising out of a marriage settlement; (3) when he claimed 
an equitable interest as against his wife; (4) to enforce the pro- 
visions of deed of separation.” 

In these equity suits a question arises as to the evidence to 
prove the claim, because of the rule of equity as well as of law, 
that the testimony of husbands and wives cannot be received 
either for or against each other. It is evident that where suit is 
brought in respect to rights arising out of a marriage settlement 
or a deed of separation the testimony of the spouses might not 
be absolutely indispensable, as the documents would be adnfissi- 
ble and the trustees competent as witnesses. But in the very 
common case of a loan made by the wife to her husband out of 
her separate estate, upon his oral promise to repay, it might often 
happen that the entire proof of the transaction would be in con- 
versations between husband and wife, and if these, under the 
general rule of privileged communications were inadmissible, 
great injustice would result. 

The flexibility of the equity system had to be called into play. 
In such a case the court of chancery removed the privilege and 
compelled the husband or the wife to disclose all relevant com- 
munications made by one to the other. 

This ruling rests upon two grounds. First, the husband, by 
appearing as an opposing party to his wife, théreby * elects to 
treat her as a feme sole, and she must respond as such.’’ > Sec- 
ondty, it rests upon the broad equity principle that *«* when the 
reason for the exception ceases, the privilege would cease also.’’ 

Indeed, even at common law, it had been found necessary to 


1 2 Story Eq., secs. 1380, 1405, 1414; 
1 Daniell Ch. Pr. *110. 

2 Story Eq. PL, sec. 62; 2 Story Eq., 
secs. 1380, 1405, and 1 Daniell Ch. Pr. 
*110. 

8 This is the language of the Chan- 
cellor in Ex parte Strangeways, 3 Atk. 
478, which, with Brooks v. Brooks, Ch. 


Prec. 24, is cited in Story on Equity 
Pleading, sec, 824, and 1 Daniell’s 
Chancery Practice, *110, *183. See 
also 2 Fonblanque Equity, pp. 456, 
457, note f. 

4 Wigram, Discovery, sec. 140; Hare, 
Discovery, p. 135. 
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relax the rule in a few exceptional cases,! such as, for instance, 
where the wife acted as the husband’s agent, where his or her 
testimony was material as a part of the res gestw, or where the 
wife was the possessor of knowledge of secret facts, essential to 
be proved. 

Now, the reason for the rule, to quote from Mr. Schouler’s 
work on Husband and Wife, may be thus stated: ** Black- 
stone,’ says Mr. Schouler, * places this prohibition on a techni- 
cal ground, — unity of the person, for he says, if they testify in 
behalf of one another, they contradict the maxim, Nemo propria 
causa testis esse debet, and if against one another, that other 
maxim, Wemo tenetur se ipsum accusare.2 He also suggests 
interest as another ground for the rule, and this doubtless is a 
good one. But a more solid reason than either is that of public 
policy.’ 

Mr. Greenleaf, in his work on Evidence, says that ** the great 
object of the rule is to secure domestic happiness, by placing the 
protecting seal of the law upon all confidential communications 
between husband and wife; and whatever has come to the knowl- 
edge of either by means of the hallowed confidence which that 
relation inspires cannot be afterwards delivered in testimony.’ * 

A very recent volume upon the Contracts of Married Women, 
by Mr. Harris, lays great stress upon public policy as the true 
reason of the rule.® 

Our States have very generally taken the same view, and have, 
by statute, made the spouses competent and compellable as wit- 
nesses, for and against each other, except as to private conver- 
sations, confidential communications, or communications of every 
kind (made to each other during marriage) according to the 
wording of the statute of each separate State. 

Now a court sitting in equity readily saw that whena man and 
wife appeared before them as opposing parties in a suit, they 
came not as spouses with identity of person and of interest, but 
as distinct individuals, with conflicting interests, seeking to prove 


1 Enumerated in 1 Greenleaf, Evi- 8 Schouler, Husband and Wife, sec. 
dence, sec. 343, and Schouler, Hus- 82. 
band and Wife, sec. 84. 4 Greenl. Ev., sec. 837, 

21 Bl. Com. 443. 5 Harris, Cont. M. W., sec. 507. 
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or disprove their claim by means of conversations which passed we 
between them as such separate and distinct individuals, with ma 
separate and distinct rights and claims; conversations which could tha 
not possibly be viewed in the light of information obtained from fac 
each other by reason of the confidence which the marital relation nel 
inspires. wh 
Therefore the court, seeing that public policy would not be = 
violated, but on the contrary served thereby, removed all priv- be 
ilege of testimony, and compelled the parties to give any and all - 
evidence in their possession which was necessary and relevant. | 
As was said by Chancellor Zabriskie, in the case of Se 
Metler v. Metler’s Administrator,! which was an equity suit th 
for discovery from a married woman, “I find no case ba 
in which she has been protected from discovery where the to 
question was as to her own rights, and her husband was joined ait 
for form or because he was a necessary party.’’ In this opinion te 
a great number of English cases are cited, and it was held by the lo 
chancellor that a wife may make a discovery relating solely to her 
own conduct and affecting solely her own interests, for otherwise th 
outrageous frauds would be perpetrated. Shortly after this de- 5 
cision the legislature of New Jersey passed an act removing all cl 
privilege of testimony for husband and wife except as to ne 
confidential communications made by-one to the other during - 
marriage.” a 
Thus it has been the uniform practice in equity, in the courts of P 
England and America from the old case in 1691 of Brooks »v. . 
Brooks, cited supra, down to the present day, to admit the testi- 
mony of the spouses in suits between husband and wife, if justice b 
and equity requires its admission. Conversations between them th 
have been received as evidence, regardless of statutory prohibi- 
tions. 
Some of the more recent of the numerous American cases are g 
Medsker v. Bonebrake,® where the decision turned upon matters I 
given in evidence by the wife, who related a conversation with ‘ 
her husband concerning a conveyance by him to her, wherein ' 


13 C. E. Green (N.J.) 270. 
® Revision of N.J., p. 378, Act of 
1874. 


3 108 U. S. 66. 
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were sharp words and ill-feeling; Robison v. Robison,} citing 
many English cases ; Gordon v. Tweedy,’ in which the court says 
that husband and wife are competent witnesses to prove any 
facts which did not come to their knowledge through the chan- 
nel of the conjugal relation, or, in other words, any transaction 
which is manifestly not confidential. ‘* This rule would clearly 
embrace all matters which must have been intended by them to 
be made public, the disclosure of which would be no vielation of 
marital confidence, or tend to engender matrimonial discord.’’ 

The well considered opinion in another case, that of Pillow v. 
Sentelle,® decided in 1887, is especially valuable, from the fact 
that the statute law of Arkansas absolutely prohibits the hus- 
band and wife from testifying as to any communications made 
to each other during marriage,‘ yet the court, fortifying its po- 
sition by citations from many English cases, allowed the wife to 
testify as to an oral promise by her husband to repay money 
loaned to him out of her separate estate. 

One English case® appears to be in conflict. The wife sues 
the trustees under her marriage settlement, in respect to her 
rights arising therefrom. The language of the chancellor, ex- 
cluding the testimony of the husband, who was joined as a co- 
respondent, as well as that of the wife, is very broad. But this 
seems to be a case where the argument from necessity would not 
apply, for the documents were in evidence and the trustees com- 
petent as witnesses. Moreover, none of the earlier and leading 
cases were cited, nor were they apparently before the court. 

Such being the generally logical and consistent position of 
both equity and the common law in regard to the status of hus- 
band and wife let us see how it is under our statutory laws. 

Twenty-nine, at least, of our States and Territories have given 
or have attempted to give the spouses power to contract to- 
gether and convey to each other as unmarried persons may do. 
But in solving the question whether the attempt has been suc- 
cessful we must consider the statutory rule concerning the testi- 
mony of husband and wife. For, as was well stated by Judge 


1 44 Ala. 227. * Digest Stats. Ark. (1884), sec. 2859. 


2 71 Ala. 202. * Alcock v. Alcock, 5 De Gex & Sm, 
3 49 Ark. 430. 671. 


VOL. XXIV. 51 
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Hoar, in the Massachusetts case of Lord v. Parker: ! «If she 
could contract with her husband it would seem to follow that she 
could sue him and be sued by him. How such suits could be 
conducted with the incidents in respect to discovery, the right of 
parties to testify, and to call the opposite party as a witness with- 
out interfering with the rule as to private communications be- 
tween the husband and wife it is not easy to perceive.’’ 

These statutes fall naturally into three classes. First, those 
which may briefly be summarized as ‘separate property stat- 
utes,’’ expressing in the broadest terms the power of a married 
woman to act in reference to her separate property as if unmar- 
ried, without expressly giving power to deal with the husband; 
secondly, those which in express terms give full power to hus- 
band and wife to enter into any engagement or transaction with 
each other as if unmarried; thirdly, those which expressly re- 
move all the common-law disabilities of married women. 

Of the first class the statutes of Michigan? and of Maine ® 
were among the earliest, and perhaps imply more clearly than 
kindred enactments, an intent to give the wife power to contract 
with the husband and to sue him at law. 

The language of the Michigan statute is as follows, ‘¢ The real 
and personal estate of any female, acquired before marriage, and 
all property, real and personal to which she may afterwards be- 
come entitled by gift, grant, inheritance, devise, or in any other 
manner, shall be and remain the estate and property of such fe- 
male, and shall not be liable for the debts, obligations and en- 
gagements of her husband, and may be directly sold, transferred, 
mortgaged, conveyed, devised or bequeathed by her in the same 
manner and with the like effect as if she were unmarried.”’ * 

Two years later a supplementary statute® enacted that ‘ ac- 
tions may be brought by and against a married women in rela- 
tion to her sole property in the same manner as if she were un- 
married.”’ 


1 3 Allen, 127, where the-court held 2 1855. 
that a married woman could not form 3 1856, 
a partnership with her husband so as 4 Annot. Stats. Mich. (1882), c. 
to become liable upon a promissory 239, sec. 6295. 
note given by the firm. 5 Sec. 6297. 
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This language appears broad enough to cover contracts with 
and suits at law against the husband, yet the Supreme Court, in 
an action at law brought by the assignee of the husband on per- 
sonal covenants in alease from the husband to his wife, decided 
that the act of 1855 is no broader in its expressions than the old 
equity decisions, being in fact quoted almost verbatim from cer- 
tain of them; and that the statute gives to husband and wife no 
greater power to contract with each other than they formerly had 
in equity, save that by force of the Act of 1857, the contract, if 
valid, may be enforced at law where legal in form. ‘* The dis- 


abilities of testimony are entirely inconsistent,’’ says the court, . 


‘* with the idea that a husband and wife may deal with each other 
as third persons can. This is impossible if they cannot testify 
concerning their contracts.”?1 At that time as now, the Michi- 
gan statutory rule of evidence forbade husband and wife to testify 
for or against each other unless by consent of the other, except in 
asuit, action or proceeding where the title to the wife’s separate 
property, or to property derived from, through, or under the 
busband or wife was in question. 

The husband or wife being a party to the record in such a suit, 
the other spouse might be called as a witness.? 

The Maine statute, while similar in its terms, is even more ex- 
plicit in speaking of ‘* real estate directly or indirectly conveyed 
to her by her husband ;’’ which must be upon a valuable con- 
sideration to secure it from claims of the husband’s creditors.® 
Moreover, section 5 of the above act gives to the wife power to 
‘* prosecute and defend suits at law or in equity, either of tort or 
contract in her own name, without the joinder of her husband, 
for the preservation and protection of her property and personal 
rights’’ as if unmarried. 

The effect of this legislation appears to be similar to that of 
the Michigan law, but in Maine an action at law upon a contract 
made during marriage seems to lie only after divorce, yet the 
contract in question was maintainable upon equity grounds 
and was so placed by the court, although the language of 


1 Jenne v. Marble, 37 Mich. 319 3 Rev. Stats. Me. (1883), c. 61, 
(1877). sec. 1. 
2 Annot. Stats. Mich., secs. 75, 76. 
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the decision states broadly that the wife can contract with her 
busband.! 

The Maine statute says in broad terms: 
may be a witness.”’ ? 

Other States, notably Kansas, Nebraska, and Wisconsin, have 
upon their statute books laws very similar in language. The 
two first mentioned States forbid the married pair to divulge 
any communications made to each other during marriage.* Yet 
dealings between husband and wife are upheld if equitable and 
on a good consideration, and a suit at law may be brought in 
respect to them. Consistently with this view, yet in defiance 
of the statutory prohibition as to evidence, the wife in the case 
cited was allowed to testify as to an oral contract for the pur- 
chase directly from her husband of a horse owned by him. Ne- 
braska, whose Married Woman’s Act is identical in terms, fol- 
lows this case.° 

Wisconsin allows a husband or wife to testify if the other 
gives consent, and under the Married Woman’s Act of that 
State, a divorced wife may sue her former husband in contract, 
but it must clearly appear that she has a separate property.® 

Arkansas and Virginia, where communications made during 
marriage are privileged, have not yet been called upon to decide 
whether the married woman’s right *‘ to sue and be sued as if 
unmarried,’’ gives power to sue the husband? nor has Delaware, 
which with apparently no statutes modifying the common-law dis- 
ability of testimony of husband and wife, passed in 1873 a very 
broadly worded act, giving to a married woman power to make 
and enforce ** any and all manner of contracts with respect to her 
own property,’’ as though a feme sole, and also giving power to 
prosecute and defend suits at law and in equity as if unmarried.® 


** A husband or wife 


1 Blake v. Blake, 64 Me. 177. 

2 Rev. Stats. Me., c. 82, sec. 93. 

8 Compiled Laws, Kansas (1885), 
sec. 4138; Nebraska Code Civ. Proc. 
(1882), tit. X, secs. 331, 332. 

4See Going v. Orns, 8 Kan. 85; a 
decision based chiefly upon the ground 
that in Kansas there is no practical 
distinction between law and equity, 


and that equity principles ought to 
prevail in construing the statute. 

5 May v. May, 9 Neb. 22, and subse- 
quent cases. 

6 Carpenter v. Tatro, 36 Wis. 297. 

7 Pillow wv. Sentelle, 49 Ark. 450, 
quere. 

® Acts of 1873, vol. 14, c. 550, as 
amended by Acts of 1875, c. 165. 
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New York has a Married Woman’s Act and a rule of evidence 
sui generis. By the Act of 1884,! a wife may contract as if un- 
married, and she and her separate property shall be liable there- 
on whether the contract relates to her separate estate or not. 
In the case of Fairlie v. Bloomingdale,’ the court declines to 
decide whether this gives power to contract with the husband, 
but appears to incline to the view that possibly such is the effect. 

The New York Code of Civil Procedure,® declares that hus- 


band and wife are not competent to testify against each other, — 


nor compellable to disclose confidential communications made 
during marriage, but may do so by consent of the other, if 
living. Consequently, if a suit at law in contract were to be 
allowed in New York between husband and wife, they could 
be witnesses for each other, and if the court should take the 
broad view of the equity courts, that conversations relating 
solely to the contract could not be viewed as confidential and 
hence are admissible, the means of enforcing a valid claim would 
be adequate, so far as oral proof is concerned. 

A still more recent statute in New York,‘ allows transfers 
and conveyances directly between husband and wife. Further- 
more, it is settled law in that State, under the earlier Married 
Woman’s Acts of 1848 et seg., that a wife may bring ejectment 
against her husband for recovery of her lands.° 

Some States, on the other hand, as for instance Massachusetts, 
New Hampshire, and New Jersey, while equally broad in general 
terms, have avoided doubt by expressly stating that nothing in 
the act shall be construed to authorize contracts and suits be- 
tween husband and wife. Massachusetts, as we have seen, too 
sweeping in her proviso, has removed the former equity juris- 
diction ; New Hampshire, more cautious, has preserved it.® 

Illinois, through failure to enact an express law giving a right 
of action at law upon contracts between husband and wife, has 


1 C, 381, secs. 1 and 2. Contracts of Married Women, sec, 

2 $8 Hun, 223. 756. 

3 Secs. 828, 831. 6 See Mass. Pub. Stats. (1882), c. 

4 St. 1887, c. 537. 147, secs. 2,7; c.f. N. H. Gen. Laws, 

* Wood v. Wood, 83 N. Y. 575, (1878), c. 183, sec. 12. See also Re- 
and cited cases. See also Harris vision of N. J. (1877), p. 636. 
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no remedy at /aw upon many such contracts, although it seems 
that the courts are inclined to construe the statute of 1874 as 
sufficiently broad to allow of the making of all kinds of contracts 
with the husband, and this view is aided by the statutory rule of 
evidence, which while excluding communications made during 
marriage, expressly excepts from privilege all cases concerning 
the wife’s separate property, and makes the admissions and con- 
fessions of both ** admissible in suits or causes between husband 
and wife.’’! 

In sharp contrast to the ambiguity and uncertainty of the 
above class of statutes are those of the second class, which give 
full power to husband and wife to contract and convey. These 
statutes subdivide into two classes: (1) those giving full power, 
subject to the rules as to parties standing in confidential relations ; 
(2) those subject to no such restriction. 

Six States and territories : namely, Dakota, Nevada, Arizona, 
Montana, Washington, and Ohio, have copied verbatim the 
statute of California. This is as follows: ** A husband or wife 
may enter into any engagement or transaction with the other, or 
with any other person, which either might if unmarried; subject, 
in transactions between themselves, to the general rules which 
control the actions of persons occupying confidential relations with 
each other.’’ Then follows a proviso, that they shall not by 
any contract with each other alter their legal relations, except 
by agreement for a legal separation and for the custody of chil- 
dren.” 

Ohio adopted this measure in 1887, but thus far has not 
amended her rule of evidence to conform to the new status. By 
the present Ohio law, communications made between husband 
and wife during marriage are privileged unless made in the known 
presence or hearing of a third person,competent to be a witness.* 

In the case of a contract between husband and wife made in 
private, the necessary evidence would under this rule be inad- 


1 Rev Stats. Ill. (1887), c. 51, sec. 5.) protect her rights in her separate prop- 
See the cases of Hamilton v. Hamilton, erty. 
89 Ill. 349, and Chestnut v. Chestnut, 2 Civil Code Cal., secs. 158, 159 (St. 
77 Ill. 846, the latter holding that the 1874). 
wife can sue the husband only to 3 Rev. Stats. Ohio (1886), sec. 5241. 
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missible. Probably, then, the contract could not be enforced 
at law. 

The other States just cited have wisely adopted as well the 
California rule of evidence, thus making a symmetrical whole of 
their legislation upon the subject. By that rule a husband or a 
wife cannot be examined for or against the other unless with the 
consent of that other, nor as to communications made during 
marriage unless by consent of the other, but the privilege is re- 
moved in ‘a civil action, suit or proceeding by one against the 
other.” } 

Alabama, in 1887, gave to husband and wife power to contract 
together, subject to the rule as to parties in confidential rela- 
tions, with a further proviso that the wife shall not be a surety 
for her husband.? 

The Alabama statutory rule of evidence is silent as to hus- 
band and wife. It provides that no witness shall be excluded 
because of interest or because a party. The judicial interpreta- 
tion of this act, as given in the case of Robison v. Robison,’ an 
equity suit by the wife against the husband, is to the effect that 
all privilege is removed except where public policy requires it 
Perhaps this decision would be broad enough to justify the ad- 
mission in a suit at law between the parties, of communications 
made during the marriage, in like manner as such testimony 
was held admissible in equity in the case under consideration by 
the court. 

The States and Territories included in our second subdivision 
are North and South Carolina, Idaho, Wyoming, Oregon and 
Colorado. None of these States place any important restrictions 
upon the wife’s power to deal with her husband. 

The two latter have adopted verbatim the California rule of 
evidence quoted above. So has Idaho, which confers the power 
to deal with the husband by stating who may be parties to con- 
tracts.4 Wyoming, with a Married Woman’s Act very like that 
of Colorado, copies the Ohio rule of evidence, excluding pri- 
vate conversations. 


1 Code Civ. Proc. Cal., sec. 1881. 3 44 Ala, 227. 


2 Alabama Code (1887), secs. 2341, 4 Idaho Rev. St. (1887), sec. 3220; 
2350. 


Session Laws, 2nd Sess., p. 82, sec. 7. 
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North and South Carolina have an identical rule as to testi- 
mony. Confidential communications are alone privileged.! The 
Married Woman’s Act of North Carolina expressly confers 
power to contract with the husband ;? while in South Carolina the 
same right is secured to the wife by section 8 of article 15 of the 
State constitution of 1868, interpreted in McLure v. Lancaster.’ 
Later statutes also define more fully her séa¢us under the con- 
stitution. 

Iowa having conferred the power to deal directly with the 
husband, has a rather confused rule as to evidence. Apparently 
an attempt was made to introduce the California rule in suits be- 


tween married persons, by amending that statute which is num- 


bered 3641 in the code of 1883, but section 3642 remaining 
untouched, the attempt failed. In such suits the parties may 
testify for and against each other. but not as to communications 
made to each other during marriage. 

In this subdivision falls also the English Married Women’s Act.® 
The case of Butler v. Butler® decides that a husband may recover 
from his wife money paid at her request for use in the business 
carried on by her. The entire case is instructive upon the ques- 
tion of the right of the spouses to contract and sue at law and in 
equity. It is evident that there is in England no obstacle to the 
admission of their testimony, inasmuch as by force of the Act 
of Judicature, the equity rule admitting such evidence where 
justice requires, would in such a suit prevail over the common- 
law rule, which entirely excluded the spouses as witnesses for or 
against each other: and, indeed, in the case above cited, this 
equity rule seems to have been applied. 

The statutes of the third class, in so many words, remove all 
the common-law disabilities of married women, with a few spec- 
ified exceptions. These statutes are all of very recent date, 
that of Mississippi, passed in 1880, being the earliest. Indiana 
followed in 1881, and Minnesota and Pennsylvania in 1887. 


1 N.C. Code Civ. Proc., sec. 588;  * See Gen. Stats. S. C. (1882), 


S. C. Code Civ. Proc., sec. 400. secs. 2036, 2037; St. 1887, p. 819. 
2 Code N. C. (1883), sec. 1836 5 45, 46 Vict., c. 75. 
(Stat. 1871). 6 16Q. B. D. 374. 


3 24S. C. 273. 
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These four States at present stand alone in their adoption of so 
sweeping a law regarding the rights of married women, and 
each of the four has a rule of evidence differing from each 
of the others. 

The Mississippi Code,! expressly says, ‘*‘ Husband and wife 
may sue each other;’’ and? ** Husband and wife may be intro- 
duced by each other as witnesses in all cases civil or criminal.’’ 
There is no express reservation of any kind in section 1167, re- 
moving the wife’s common-law disabilities. 

Minnesota*® gives to a wife the same rights as a woman that 
her husband has as a man, ** provided that this shall not confer 
upon the wife a right to vote or hold office, except as is other- 
wise provided by law.’? The existing rule of evidence is word 
for word that of Califorpia, making the spouses competent and 
compellable as witnesses in all actions between themselves as 
parties.4 

Consequently, it appears that the legislation of Mississippi 
and Minnesota is throughout consistent and adequate in allowing 
the admission of evidence to enforce at law the rights acquired 
by contract between the married pair. 

The statutes of Indiana and Pennsylvania are somewhat akin. 
While removing all the common-law disabilities of the wife, they 
forbid her to mortgage or convey real estate without the joinder 
of her husband. Moreover, in Indiana she is prohibited from 
making any contract of suretyship with her husband,® and in 
Pennsylvania from becoming a surety, guarantor or accommoda- 
tion indorser for another.® 

Now, what power has she under this class of statutes to con- 
tract with and to sue her husbaad? Although the Indiana law 
does not in express terms give that power, and although com- 
munications made to each other during marriage are privileged, ; 
the courts hold that she may sue and be sued by him.*® 


1 Section 1168, ® Acts of 1887, c. 224. 

2 Section 1601. T Rev. Stats. Indiana, sec. 497. 

5 Acts of 1887, c. 207. ® See Rev. Stats. Indiana (1888), 

4 Statutes of Minnesota, c. 73, sec. secs. 5115, 5117, 5119, and cases there- 
10. in cited. 


5 Rey. Stats. Ind. (1888), sec. 5119. 
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Pennsylvania has a more liberal rule. Husband and wife may 
be witnesses for each other and on their own behalf in civil pro- 
ceedings, but not against each other.! 

Out of this mass of legislation which statute, if any, can we 
select as a logically perfect law defining the position of a married 
woman? 

The two great systems of English jurisprudence, namely, the 
common law and equity, were each logical and consistent. The 
former viewed the wife as to all intents and purposes, a legal 
unit with her husband, her individuality and identity being 
merged in his, and this principle was carried to its logical con- 
clusions. 

Equity, on the contrary, so far as it could without collision 
with the common law, preserved the individuality of the married 
woman. It received her as, within its domain, a feme sole, with 
the rights and liabilities of a distinct personality with separate 
and individual interests, and this principle too was carried to its 
logical consequence, even in matters of testimony, making the 
wife competent to give the evidence necessary to protect her 
rights. 

It is true that equity could only apply this principle to the case 
of a woman who was the owner of property secured to her sole 
and separate use, because otherwise equity would trench upon 
the domain of the common law, but within its limited sphere, 
the working of the principle was unhampered. 

Legislation, however, more powerful than equity, has a right 
to set aside the common law. Our Married Women’s Property 
Acts have abrogated that part of the common law which gave to 
the husband all the property possessed by his wife at the time of 
her marriage. By securing this property to her sole and separate 
use, the statute really makes a marriage settlement upon her, 


doing it by force of the statute law, instead of by deed to trustees — 


us in equity. Consequently, by force of the statutory law, a 
woman, from the moment of her marriage, stands in the position 
in which eguity would place her, of a distinct individual with a 
separate estate and with personal rights. 


1 Brightly-Purdon Dig., p. 727, sec. 20. 
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To be logical and consistent, the statute should carry out this 
equity principle in its logical consequences. Having wiped out 
the common law status in the premises, it should remove every- 
thing based upon the status ; it should apply broadly all the equity 
analogies, and, since a statute in derogation of the common law 
must always be strictly construed, it must, inexpress terms, with- 
out leaving room for inference of its intention, define what it 
purposes to accomplish. Here is the flaw in our first class of 
statutes. In attempting to be conservative they have become 
ambiguous and indefinite. 

We have not yet a logically perfect statute. That of Califor- 
nia and those States which have copied it in its entirety, not 
omitting its declaration of the power of husband and wife to 
testify in actions between themselves, approaches most nearly 
to it. 

The objection may be raised that this statute cannot be a 
guide for those States where the course of procedure is accord- 
ing to the common law, since nearly all of the States copying it, 
as well as California herself, have adopted from the civil law the 
community system whereby husband and wife are owners in 
common of all property acquired by either during the marriage, 
thus creating a species of partnership. It is sometimes supposed 
that the community system per se implies a power to contract 
together. But this is notso. Under the community system of 
the Codes of modern Europe, the wife is not recognized as having 
any general capacity to contract, sue or be sued, as at the later 
civil law. On the contrary, the husband becomes, by his mar- 
riage, the curator of his wife. 

In the American States adopting the community system, the 
husband has control over the wife’s share of the common 
property. Moreover the community system of Louisiana and of 
Texas recognizes no power of the wife to contract with the bus- 
band, although by statute he may make a gift or grant directly 
to her out of the common property or out of his separate prop- 
erty.? 


1 Schouler, Husband & Wife, sec. 2 Schouler, Husband & Wife, sec. 
337, 336. 
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What are the equity analogies that must be followed, in our 
perfect statute ? 

Having settled upon the wife her property to be her separate 
estate, the statute should declare that she shall have the right to 
contract and convey, give, devise, and bequeath, to sue and be 
sued as ifunmarried. It should expressly state that a husband 
and wife may make gifts, contracts, and conveyances directly 
between themselves and may sue and be sued by each other, and 
that in such suits the parties shall be competent and compellable 


to testify concerning any communications made to each other ° 


which ‘are essential to be proved. 


Moreover, since the parties, although dealing at arm’s length, 

do still hold the relation of husband and wife, equity rules as 
to dealings between parties standing in confidential relations 
should be declared applicable. Thus courts of law would be 
obliged to scrutinize dealings between the married pair 
-as carefully as courts of equity now do in the case of 
dealings between husband and wife, attorney and client, or 
trustee and cestui que trust, lest either party by taking undue 
advantage of influence gained through the relation should per- 
petrate a fraud upon the other. It is obvious that the more 
influential party might sometimes be the husband and sometimes 
the wife. This would have to be determined by the circum- 
stances of each case. 

Lastly, since transfers between husband and wife would often 
be made for the purpose of defrauding creditors, another equity 
principle should be applied, and the statute should declare that 
these transactions shall not be valid if in fraud of creditors. 

Thus we evolve our logical Married Women’s Property Act, 
not like most of our present statutes on the subject, a mongrel 
production, here a patch of equity, there a patch of law, like 


Joseph’s coat of many and divers colors, but a consistent whole, — 


a coat without seam, neither common law nor yet the circum- 
scribed system of equity, but a new system, carrying out the 
principles of equity untrammelled by the impediments of the 
common-law system, because set free from the law by the exer- 
cise of the abrogating power residing in our legislatures. 
Whether such a system is expedient is not here discussed. 
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That question appears to belong to the domain of social rather 
than of legal science. An attempt is here made simply to point 
out the principles governing the production of evidence which 
must logically be applied, if wives, set free in all respects from 
the bonds of the common law, are to stand in that position of 

*‘ weightier responsibility in which equity and our statutes have 
considered it wise to place them. 


Mary A. Greene, LL. B. 


PROVIDENCE, R. [. 
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STRANGER INDORSING NOTE IN BLANK. 


STaTEMENT. — The exact situation of one, who, not being the 
payee writes his name across the back of a negotiable promissory 
note before delivery is differently defined in different States. 

In some States he is prima facie regarded as a guarantor or 
surety, in others as indorser, and in others as a joint maker, 
while in the most of the States including those that have at- 
tempted to define and fix his status, parol evidence may be 
admitted to ascertain the intention of such signer at the time of 
making such signature. 

ARGUMENT. — Negotiable notes being the available adjuncts in 
the sale and transfer of property that they are, it would be con- 
venient to have their every feature as exactly and universally 
defined as is the coin which they promise shall be forthcoming 
and not be subject to the variableness of Jex loci or parol 
proof, 

When A. writes out a promissory note payable to B. and signs it 
and delivers it to B. the law of his situation is not variable, but 
fixed as a maker ; and when B., the payee, writes his name upon the 
back of it and delivers it to the holder, D., his situation likewise 
is not variable, but fixed as an indorser, and so is every subse- 
quent name appearing thereon in the regular course of indorse- 
ment. 

When C., for the purpose of accommodating A., and with the 
intention of becoming only a surety for him, writes his name with 
the name of A. on the face of the note as a signer, his situation 
also is not variable, but fixed; Ist, as a joint maker as between 
himself and every other party to the note except A.; 2nd, asa 
surety as between himself and A. Parol evidence cannot be 
admitted to change the satus of any of them. Why not give 
X., who is not the payee, but who has written his name across 
the back of the note before it was delivered to B., a fixed status 
also, and not place the holder, whether he be a bona jide purchaser 
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for value or the original payee, under the annoyance of having 
X. change his status by parol. 

ParoL Proor. — The extent to which parol evidence may be 
admitted to determine the rights and liabilities of such an indorser 
isin as much confusion as the question of status itself, and while 
some States confine such proof to cases where the note is still in 
the hands of the original holder, other States extend it to actions 
by any holder however much a stranger to the circumstances and 
however much a bona fide holder for value, forthe reason, it would 
seem, ‘‘that the interpretation of the contract ought in every 
case to be such as will carry into effect the intention of the par- 
ties, und in most cases it is admitted that proof of the facts and 
circumstances which took place at the time of the transaction is 
admissible to aid in the interpretation of the language em- 
ployed.’”? 

Qu«re. —‘* If it is a necessary quality of negotiable paper 
that it should be simple, certain, unconditional, not subject to 
any contingency,’’ if an instrument to be negotiable must be 
“freed from equities,”’ is it then not to be fairly argued that the 
right to make such proof creates such uncertainties and consti- 
tutes such equities ‘* luggage,’’ which negotiable paper, ‘* riding 
as it does on the wings of the wind, is not a courier able to 
carry?”’’? 

If an affirmative answer to this question should not be a logical 
conclusion, yet it would bea pressing consideration why every 
status should be irrevocably established. 

Text Autuors. — Text authors in a general way have done 
little or nothing to clear up the difficulty ; they have made men- 
tion of the chaos, but avoided its darkness and depths. Daniel, 
however, in his work on ‘* Negotiable Instruments,’’ * after giving 
a satisfactory history of the confusion and a summary of the 
principles involved, has philosophized upon the matter and has 
unhesitatingly given his voice in favor of the presumption, — not 
the disputable, but the conclusive presumption, —that he who 
puts his name on the back of a negotiable note before it is in- 


1 Good v. Martin, 95 U. S. 95; Rey *? Woods v. North, 84 Penna. St. 407. 
v. Simpson, 22 How. 341. 5 Sec. 714. 
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dorsed by the payee should be held as an indorser; and not as a 
second indorser, but as a first indorser. 

The learned author in holding such a party as a first indorser 
runs counter to the logic of the Supreme Court of the United 
States, for they say in Good v. Martin, ** even elementary rules 
show that he cannot be a first indorser for the reason that he is 
not payee: and it is well settled law that no one but the payee 
can sustain that relation to the maker or put the note in circula- 
tion as a negotiable instrument.’’ 


The learned author thus disposes of the title question : — 


‘** If he intended to be a second indorser he should have refrained from put- 
ting his name on the note until it was first indorsed by the payee. By placing 
it first he enables the payee to place his own afterwards; and prima facie the 
facts would seem to indicate such intention. We do not perceive that there is 
anything insuperable to this view in the objection that there is no title in him 
to indorse away. Prior parties could not be sued without the payee’s in- 
dorsement; but he being an indorser they can be sued by any one deriving 
title under him, and the prior party’s position on the note seems to render his 
liability strictly analogous to that of a drawer of a bill upon the maker in favor 
of the payee: and so to regard him, simplifies, as it seems to us, a question 


which unless such analogy be followed is exceedingly complicated and diffi- 
cult,’? 2 


FurtHer View. —There is much in the foregoing views of 
the learned author to commend them, and whether they be log- 
ically correct or not, or whether they be in conformity with the 
inclinations of others or not, it is gratifying to know that some 
one has labored to lay down a universal rule for the guidance of 
all, and especially for the guidance of those courts which have 
not laid down a settled rule for themselves. 

It is also encouraging to find the legislature of Massachusetts 
relieving her perplexed courts by a statute providing, ‘that all 
persons becoming parties to promissory notes by a signature in 
blank on the back thereof shall be entitled to notice of non-pay- 
ment the same as an indorser.”’ 


This is a step in the right direction and which other States 
might follow. | 


Purpose anD Errect oF ParoL.— Without attempting to 
place all the States in their proper category, or pretending to 


195 U. S. Rep. 95. 


* Daniel Neg. Inst., sec. 714, 
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cite all the cases that might be marshalled to the support of each 
doctrine, let us view enough of the many to see upon what rea- 
son each theory is based. But let us first call to mind, and there- 
after and steadily bear the same therein, that the whole question 
of such status, and of the right to introduce parol evidence to 
settle what such s¢atus shall be, is chiefly valuable to determine 
the necessity of giving notice to such blank signers upon the non- 
payment of the note by the maker ; bearing further in mind that 
in those forums where such @ signer is adjudged an indorser, it 
would be to the interest of the payee or his indorsee to extend 
the liability of such signer beyond that of an indorser, by parol, 
and in the forums where he is adjudged a maker or guarantor it 
would be to is interest to limit by parol his responsibility to 
that of an indorser. Parol evidence being admitted of course 
only on the theory that such an indorsement has so incomplete 
and uncertain a meaning as to be open to explanation by oral evi- 
dence : — otherwise such evidence would be inadmissible under 
the well known principle that parol evidence is not admissible 
for the purpose of modifying or contradicting written con- 
tracts. Again, the facts or the agreements sought to be shown 
must have been known to the payee, or else they cannot be 
shown without injuring him; and again it is only by virtue of 
such a rule of admitting evidence that a payee can sue such a 
signer in any other or more extended liability than the forum of 
his State or Jex loci presumes or holds such an indorser prima 
facie to have incurred. 

InporserR — In Indiana that is the relation a blank signer 
assumes.! In this case the payee sued the maker and such 
blank signer on the back, and alleged such signer’s obligation to 
be: 

Ist, that of maker, 

2d, that of guarantor, 

3rd, that of indorser. 

The trial court determined the rights of such signer, to be 
that of an indorser, and that by the neglect of the plaintiff to 
notify him of the non-payment of the note at maturity he was 


1 Kealing v. Vansickle, 74 Indiana, 529. 


VOL. XXIV. 52 
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discharged from liability thereon. The Supreme Court, in re. 
viewing it, says:— 


‘The indorsement of one who signs before indorsement by or delivery 
to the payee of course makes no transfer of interest or title in the note, 
but there is no reason why it may not evidence an undertaking by the 
indorser to the payee or holder, that if the note is not paid by the maker 
and the indorser has due notice of the dishonor he will pay it to the 
payee as well as to the indorser. The primary presumption, let it be 
granted, is a strict indorsement which will not operate in favor of the payee, 
but of his indorsee only, such indorser being liable only as a second indorser 
and entitled to recourse against both the maker and the payee, who becomes 
the first indorser; but if the evidence shows that the indorsement was made — 
before delivery to the payee, then the indorser is liable directly to the payee, 
prima facie as indorser, or if the proof be such as to show it, then as surety,” 


In Stack v. Beach,! in the same State, the court denied an in- 
dorser whose name appeared regularly after a payee, his request 
to show by parol the conditions and terms under which he 
signed, because the law had definitely fixed his status, and the 
legal import of his contract was clear and defined. 

Jomnt Maker — This is the law in Maryland.? 

In this case the defendant tried to limit his liability to that 


of an indorser, having been sued as a joint maker in accord- 
ance with the decisions of his State. The court, in giving 
reasons why he, standing in the position of X., should be held 
as a joint maker, quote from Rey v. Simpson,’ and follow the 
Federal rule as afterwards adhered to : — 


*¢ Such third person is held to be an original promisor, guarantor or indorserac- 
cording to the nature of the transaction and the understanding of the parties at the 
time the transaction took place. If he put his name on the back of the note at the 
time it was made a surety for the maker and for his accommodation to give 
him credit with the payee, or if he participated in the consideration for which 
the note was given, he must be considered a joint maker of the note; on the 
other hand, if his indorsement was subsequent to the making of the note, and 
he put his name there at the request of the maker pursuant to contract with the. 
payee for further indulgence and forbearance, he can only be held as a guarantor. 
But if the note was intended for discount and he put his name on the back of it 
with the understanding of all the parties that his indorsement would be inop- 
erative until it was indorsed by the payee, he would then be liable only asa 
second indorser in a common sense, and as such would clearly be entitled to 
the privilege which belongs to such indorser. Applying these principles to the 


1 74 Indiana, 571. ? Ives v. Bosley, 35 Maryland, 262. * 22 How. 341, 
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present case, it is clear that the defendant cannot avoid the liability of a joint 
promisor which the law has attached to his blank indorsement, unless he 
prove a different understanding of all the parties.” 


The conclusion therefore necessarily follows that testimony 
which does not tend to establish such a general understanding 
among all the parties affected thereby is inadmissible. 

In Owings v. Baker,' in the same State, the plaintiff sought to 
fasten the obligation of a joint maker on defendant, and defend- 
ant sought to escape as an indorser, but the court followed the 
case of Ives v. Bosley, and held him bound as a joint maker. 

In National Bank v. Dorset Marble Co., a case from Vermont, 
reported in 2 L. R. A. 428, the court refers to the diversity of 
opinion in the other States, and grants that in that State (Ver- 
mont) some of the decisions may be illogical, but yet that by a 
long line of decisions it is settled ‘‘in this State no distinction 
has ever been made in this behalf between regular and irregular 
indorsements; but they have alike been held prima facie to 
impose the obligation of maker.”’ 

Seconp Inporser. — This is the rule in Connecticut.? 

In the case cited plaintiff was in ¢hird line of transfer and 
took without notice of any irregularity. The defendant was 
notified of non-payment; but yet, while the note showed that 
the payee had placed his own name above that of the defendant 
before transfer, the defendant sought to show his irregular in- 
dorsement and to enlarge his rights to that of a guarantor by in- 
sisting that the note could be collected of the maker by dili- 
gence. 

The evidence was held inadmissible by the court, which said :— 


“The defendant is to be charged with knowledge, when he made his unre- 
stricted indorsement for the accommodation of the maker and the security of 
the payee, that the latter intended to and would perfect the negotiability of the 
note by indorsing it in due order of place above that of his own name, and 
transfer it in open market: and the defendant is to be held as having author- 
ized the payee to make him responsible as second indorser, and therefore to 
have barred himself from putting parol restrictions upon the contract implied 
from the place of his name, as against a purchase before maturity for a valu- 
able consideration without notice. * * * 

‘Tf as between himself andall persons to whom the payee may transfer a note, 


1 54 Maryland, 82. 2 Thacher v. Stevens, 46 Conn. 561. 
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the irregular indorser prefers one of the two positions of guarantor or second 
indorser to the other he can easily secure his preference by stating it in writing 
in connection with his indorsement: and in the interest of the negotiability of 
commercial paper it is better to compel him thus to state it than to require the 
holder without notice to discover it at the price of a bill of costs.”’ 


The court further ventures the assertion that they are not 
mistaken in the fact that in every one of the cases cited in Story 
on Promissory Notes and Daniel on Negotiable Instruments, the 
plaintiff at the taking of the note had notice of the irregular in- 
dorsement, as also did the plaintiff have in the case of Good vx, 
Martin,! and that none of those cases are authority for any other 
proposition than that parol proof is admissible as between parties 
who have notice of the irregularity of the indorsement. 

To the same effect is Taylor v. French,’ a Tennessee case. 
** This court has uniformly held that parol evidence is admitted 
between the immediate parties to show the real contract of the 
indorser even in the case of regular indorsement.’’ But it will 
be observed that the court therein go beyond the court in 
Thacher v. Stevens in allowing such proof when the indorse- 
ments are regular.* 

In Pennsylvania the statute of frauds prevents the introduc- 
tion of evidence to show that the irregular indorser assumed 
some other liability than that of second indorser unless the same 


195 95. 

2 2 Lea, 257 (Tennessee). 

3 In Hardy v. Pitcher, 57 Miss. 18, per 
curiam. ‘One of the few exceptions 
to the rule (admitting no testimony 
to explain negotiable instruments) is 
where anything on the face of the 
paper suggests a doubt as to the party 
bound, or the character in which any 
of the signers has acted in affixing his 
name, in which case testimony may 
be admitted between the original 
parties to show the true intent.’’ See 
alsoCole v. Smith, 29 La. Ann. 551; Dye 
v. Scott, 835 Ohio St. 194; Breneman v. 
Furniss, 90 Penna. St. 186. 

In Eilbert v. Finbeiner, 68 Penna. 
St. 243, the court say: ‘‘ Nobody ever 
doubted that whena man puts his name 


on the back of negotiable paper before 
the payee has indorsed it, he means 
to pledge, in some shape, his responsi- 
bility for the payment of it. This 
court finally settled that in the ab- 
sence of logical evidence of any differ- 
ent contract he assumes the position 
of a second indorser; and that to 
render his engagement binding as to 
any holder of the note, the implied — 
condition that the payee shall indorse 
before him must be complied with so 
as to give him recourse against such 
payee.”” The same court, in 85 Penn. 
St. 99, say: “ He cannot be held unless 
the payee assumes the place of first 
indorser.”? Arnott’s Administrator v. 
Symonds. 
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be in writing, which statute changed the line of decisions of 
that State from the doctrine of guarantor to that of second in- 
dorser. 

In New Jersey ! parol testimony is admitted. ‘* The first in- 
dorsement of a note bya person not a payee, per se creates no 
implied or commercial contract whatever, although the party 
may be subjected to the liability of a second indorser if the 
payee should afterward indorse the note.”’ 

This is a different resolution of the legal import of the status 
of X. from that of the Pennsylvania court in Eilbert v. Finbiener, 
supra, which never doubted that he was under some obligation. 
It is, however, in consonance with the language used in Arnott’s 
Administrator v. Symonds, and if it be accepted as proper law, it 
must be held to refer to other holder of the paper than the 
original payee. 

Guarantor.— California, in the early case of Riggs v. Waldo,? 
which has been followed ever since by the courts, held that such 
an indorsement was a guaranty, and that it was not within the 
statute of frauds for the want of an express consideration: — 
that the contract imports a consideration because it is a promis- 
sory note. 


‘*Each one who writes his name upon it is a party to it, and from its com- i 
mercial character, each party to it is an original undertaker. The liability of ; 
one may be with conditions; that of the others without any; but each name 
constitutes a direct original promise founded upon the same consideration.”’ 

In treating of his character as such guarantor they hold him entitled to strict 
notice, and say: “ A name written on the back of a note gave to the writer his H 
title of indorser, and fixed the character of his liability; if the name was writ- ; 
ten without regular succession according to commercial usage, a distinction in 
the description of the latter was instituted, and he was called a ‘ guarantor ’— 5 
a distinction, however, only in name as being entitled to all the rights of an i 


indorser.”’ 


But Nevada, while declaring such an indorser to be but a ; 
guarantor, extends his liabilities and rights to the limits of such, ; 
and says he is entitled to but reasonable notice, on the one 
hand, and on the other frees him entirely from liability under 
the statute of frauds unless the consideration be expressed in 


1 Chaddock v. Vanness, 35 N. J. 517. 22Cal. 485. 
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writing. ‘* The contract of guaranty must however be in writ- 
ing, signed by the party to be charged, and it must express the 
consideration. A mere indorsement in blank is not sufficient, 
nor are any words which do not express the consideration upon 
which the agreement rests.! 

If that case were pushed any further into logic, would it not 
have to conclude that there was no such thing as a blank indorse- 
ment, irregular, out of succession ? that such an indorsement raised 
no obligation nor any presumption of intention to pledge re- 
sponsibility of any kind? 

When Pennsylvania encountered the same proposition, to 
still fasten a liability and not free the guarantor, they resolved 
him into a second indorser in this wise.? ** Before the passage 
of the statute of frauds in 1855, such an indorser was held to 
be liable as a guarantor.’’* ** Since 1855, these cases have been 
necessarily departed from so far as to require a memorandum 
signed by the party to be charged therewith as the evidence of 
any contractor guaranty. The indorsement which imports only 
the commercial contract into which every one enters is not such 
memorandum.’’ 

‘* The result of these cases has been to fix the position and le- 
gal liability of such an indorser as that of a second indorser. ’’® 
This, it must be apparent, is but making an arbitrary rule, be- 
cause their former philosophy had been upset by legislative en- 
actment on another matter. 

While California says that such an indorser is a guarantor, with 
all the rights, strictt legis of an indorser, and so in effect, but 
an indorser, Texas plays upon the question quite similarly in 
fashion but differently in conclusion, and says that although 
such an indorser is a guarantor, yet he is such in the liability of 
a maker and therefore shall be held as a joint maker.*® 


1 Van Doren v. Tjader, 1 Nevada, Schaferv. Farmers’ Bank, 59 Pa. 144; 


380. Murry v. McKee, 60 Pa. 35. 
2 Temple v. Baker, 3 L. R. A. 709, 5 Oiting Stack v. Kirk, 67 Pa. 380: 
10. Eilbert v. Finkbeiner, 68 Pa. 243; 
8 Citing Luch v. Hill, 4 Watts,448 Hauer v. Paterson, 84 Pa, 274. 
and Taylor v. McGune, 11 Pa. 460. 6 9Texas, 615; 14 Texas, 275; 30 


Citing Jack v. Morrison, 48Pa.113; Texas, 475. 


| 
n¢ 
as 
fe 
at 
| (+) 
n 
ti 
t 
i 
a 
i 
| 
| 


STRANGER INDORSING NOTE IN BLANK. 805 


NEGOTIABLE OR NoN-NEGOTIABLE Paper. —It is held in New 


York in Cromwell v. Hewett, and Phelps v. Visher,? that if the . 


note is not negotiable such an indorser of it is prima facie bound 
as an original promisor, but if the note is negotiable he is prima 
facie bound only as an indorser. Such a distinction is repudi- 
ated in other States.® 

In Rothschild v. Grix,‘ a Michigan case, the court commenting 
on the distinction made by the courts of New York, say: * It is 
noteworthy that in that State, where has sprung up this distine- 
tion, the very cases in which the courts first dealt with such con- 
tracts, and first recognized and affirmed the liability as original 
promisor were exclusively cases where the notes contained negoti- 
able terms, and we do not discover in the New York ruling any 
such cogency, simplicity or congruity as to justify us in accept- 
ing this position of her courts.”’ 

In Indiana ® it is said: ‘* This rule, observing the distinction 
between negotiable and non-negotiable paper in a commercial 
sense is logically maintainable and can be supported upon prin- 
ciple and authority.’’ 


The foregoing are but examples of the various and conflicting 
decisions of what the law is declared to be on this every-day 
question, yet they are sufficiently full to give a hint of the diffi- 
culties which the courts have had in solving it. 

The ready remedy is legislation ; and here might be deplored 
the lack of power in the Federal Congress and a regret that the 
constitution while granting to that legislative body the right to 
regulate commerce, and the laws on the subject of bankruptcy 
and money, and the value thereof, has not extended the power to 


140N. Y. 491. ginia, 470, say that “ generally speak- 
2 50 N. Y. 69. ; ing no such distinctions have been 
5 Perkins v. Catlin, 11 Connecticut, made by the courts; the cases having 
213; Lewis v. Harver, 18 Missouri, 74; generally been decided without any 
Sumner v. Gay, 4 Pick.311; Champion regard to the fact that the notes were 
v. Griffith, 13 Ohio, 228; Rothschild v, or were not negotiable.”’ 
Grix, 31 Michigan, 150. The court in 4 31 Mich. 130. 
Burton v. Hamford, 10 West Vir- 5 Pool v. Anderson, 1 L. R. A. 714. 
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the regulation of what is akin to money and a factor in commerce, 
commercial paper. 

But the State legislatures can pass such laws, and could easily 
work a uniformity and certainty in the law of blank indorse- 
ments by making the very natural declaration ‘* that all persons 
becoming parties to promissory notes by a signature in blank on 
the back thereof shall be entitled to notice of non-payment the 
same as an indorser.”’ 


WEBSTER STREET. 


PHENIX, ARIZONA. 
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NOTES. 


E.ectep JupeEs. — Irving Browne, Esq., in his interesting paper on 
the New York Court of Appeals, published in the July and August num- 
bers of the Green Bag, says near the close of his paper: ‘‘ I have given 

the names of more than one hundred judges, with particulars of many 

of them, nearly all of whom were first nominated by the people. I be- 

lieve that under a system of appointment by the governor this list would 

not have been equaled in merit and distinction, and I point to it as a 

standing refutation of the argument that the people are not fit to name 

their judges.’’ The system of electing judges by a popular vote has 

worked better in New York than any wise man could have anticipated. 

Her highest court in particular has had the services of many great judges, 

whose names have made the court honored and famous. Probably Mr. 

Browne would not care to have the judges of the Court of Appeals, or 
any of them, selected by a popular vote of New York city alone. Doubt- 
less he would prefer the appointments of the worst governor the same 
votes would choose. But leaving probabilities and suppositions, what 
does our learned friend think of the judges of the Tweed regime, or 
those of more recent date who were smirched in the Flack case? It is 
the bad judges that afford the test of the value of a system of selection, 
rather than the good judges. The fact that any system has produced a 
considerable number of bad judges, is a sutflicient condemnation 
of the system, though it may have given a hundred good judges, 
some of whom are famous. Passing by the more flagrant cases of cor- 
ruption which have startled New York from time to time, will our 
learned author, editor or professor tell us whether under a system of 
selecting judges by appointment, there is any probability that the 
choice would generally fall upon those candidates who are willing to 
contribute the most money for party purposes? Is it not true that in 
certain parts of New York, a saloon politician stands a much better 
chance to be elected toa local judgeship than does any lawyer of respect- 
able learning and practice? As regards the judges of the Court of 
Appeals it has been a fortunate thing for the State that the country 
voters have outnumbered the voters of the large cities. But the system 
of electing judges by popular vote is a vicious one wherever applied, 
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and it cannot be justified by showing that it has resulted in some States 
in furnishing an able and honored bench of judges. One of the wisest 
provisions of the constitution of the United States is that which provides 
for the appointment of judges by the president. It has given to the 
country a Federal judiciary which has deserved and secured the confi- 
dence and respect of the whole country. There has been less scandal 
in a hundred years of the Federal judiciary than in one year of an 
elected judiciary of a single State that might be named. Has the ex- 
perience of New York with her elected judges been such as to warrant 
the continuance of the elective system as applied to the judiciary? 

The worst thing, however, about the elective system, is not the fact 
that it affords unworthy men the chance to obtain judicial office by 
purchase, or other corrupt practices, but that it necessarily, to a greater 
or less extent, destroys the independence of the judges. What chance 
is there that a judge, who is shortly to seek a re-election by the people, 
will uphold law and justice in a case where the popular clamor is against 
law and justice? 

In the Massachusetts constitutional convention of 1853, which held 
some great men and good lawyers,! there was a strong and clear exposi- 
tion of the judicial system, by Rufus Choate. After showing that there 
were strong tendencies in every republic towards an ignoble scramble 
for office, he pointed out that the popular election of judges would 
facilitate the chances of getting on the bench by party merits and party 
titles, and would give incalculable strength to such tendencies; but 
above all he dwelt on one main point of government, a point which 
seems to have been lost to sight in present years. He said: — . 

‘* Our political system aims to accomplish a twofold object: liberty and 
security. To accomplish this object we have established a twofold set 
of institutions and instrumentalities ; some of them designed to bring out 
the popular will in its utmost intensity of utterance, some of them de- 
signed to secure life and liberty, character, happiness, property and 
equal and exact justice against all will and against all power. These 
institutions in their immediate mechanism and workings are as distinct 
and diverse one from the other as they are in their offices and in their 
ends. Buteach is more perfect for the separation, and the aggregate 
result is our Massachusetts.’’ 

As the State in which an appointive system has worked so long and 
so well, Massachusetts recommends to its sister State a like method. 


1 As to the great men composing this convention see American Law Review, 
vol, xxiv, p. 393. 
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A Facetiovs Lawyer. — There is a certain dominie in Boston who, 
while he may not be a man of wit himself, has a brother who 
keeps good the family reputation for humor. ‘This gentleman is a law- 
yer, who combines with his profession the office of justice of the peace. 
In this capacity he runs a strong opposition to his brother, the dominie, 
in the business of uniting couples for life. Upon the wall of his office 
he has posted the following schedule of rates :— 


MarriaGes $1 anp Upwarps, AccorpiInG To or BInpinc. 


MARRIAGES WITH Prayer $1 ADDITIONAL. . 


Upon another wall he has posted a notice advertising for sale five 
church pews. Beneath is the announcement :— 


Tue ContrisuTion Box 1s not Passep In THese Pews. 


A Featuer 1x His Car. —In the case of Robertson v. Rockford,! 
the Supreme Court of Illlnois, speaking through the late Mr. Justice { 
Walker, say: We have heretdfore, with great reluctance, felt our- 
selves compelled to notice the inefficient and negligent manner in which ' 
transcripts of records in numerous instances have been returned by the ' 
clerks of the Circuit Courts, into this court. In many instances there i 
exists on the part of clerks a singular degree of carelessness in making 
transcripts of records. They frequently abound in fly leaves, large ' 
open spaces between paragraphs, and are barely legible, and with many 
interlineations and erasures. But it affords us pleasure to say that, in 
this case, the transcript is neatly made —is written in a plain legible 
hand —is free from blots, erasures and interlineations, and the other 
imperfections referred to; and it is creditable to the clerk who tran- 
scribed it, and will compare most favorably with any filed in this court.’’ 
Who was the clerk that received this unusual praise? 


A Femate Doctecr En Drorr or tHe Faccity or Paris. — Much 
discussion has been excited in Europe over the fact that the faculty of 
Paris have conferred the degree of ‘‘ Docteur en Droit’’ upon Mlle. 
Bilcesco, a young Roumanian lady. She enjoys the honor of being the 
first woman that has ever received that degree in France. She is very 
young too — only twenty-three or twenty-four. She studied six years. 
Her mother was with her during all this time, and for five years ac- 
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companied her each day to all the cours de l’ecole de droit. The sub- 
ject of her ‘‘ these pour le doctorat’’ was ‘* La Condition Legale dela 
Mere en Droit Romain et en Droit Francais.’”” Her treatment of the 
subject showed her to be a most liberal and broad-minded young 
woman — very unlike most of the other European bluestockings, who all 
seem to drift at once into some species of fanaticism. The dean of the 
Faculté du droit, who was one of the examiners, publicly complimented 
her on her work. 

We note the extraordinary honor achieved by this young lady, with 
the greater pleasure, when we reflect upon the obstacles which are gen- 
erally thrown in the way of woman in the universities of Europe, in con- 
sequence of the prejudices which exist against her efforts to educate 
herself for the learned professions. It was to be expected that a nation 
possessing the traditional chivalry of the French would be among the 
first to triumph over this prejudice. In the University of Geneva, 
which is, or at least should be, one of the most liberal cities of the 
world, women, and especially Russian women, attend the lectures with 
the male students. But their presence is never noticed by the profes- 
sors. The lecturer habitually opens@vith the address ‘+ Messieurs,” 
without noticing even the presence of ladies. No effort is made by him, 
having reference to their presence, to restrain any indelicacy of speech. 
In fact, while their presence is tolerated, they get the cold shoulder in 
every possible way. An American lady writing to us from Geneva 
says: ‘* Every little while here some woman distinguishes herself in 
some special study; but there is no opening for her thereafter. 
Women are not permitted professorships. In the schools they are only 
accepted for the lowest grades. Especially is this so in Russia. 
There, too, they must wear uniforms; to be seen on the streets without 
a uniform is an amenable offense. Last year a young Russian woman, 
after some years of hard study here at the college of chemistry, took 
the degree of Docteur en Chemie. None of the gentlemen passed so 
good an examination, and none of them received higher marks for their 
theses. Prejudiced as were the professors and the students against 
her, simply because of her sex, they had to admit her ability and learn- 
ing. She returned to St. Petersburg, inthe hope and expectation of a 
position in which she might exercise her profession. It was denied 
her; and finally, with her means exhausted from her long years of 
study, she was obliged at the end to take a position as governess, which 
is little, if any, better there than that of domestic with us, but with 
probably not half the salary. The story, as told me by one of her col- 
leagues, was almost pathetic in its finale.’’ 
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In this connection we note the fact that Harvard University has 
opened its doors to women, in a mean, stingy and left-handed way, by 
establishing a women’s ‘‘Annex.’’ Lady students are allowed to attend 
the ‘*Annex,’’ but they cannot receive a degree, no matter what their 
attainments may be—they can only get a certificate. While this 
shameful state of things continues, —infinitely more shameful than ab- 
solute exclusion, —no liberal man should ever give another dollar to 
that institution. 


Tue American Bar Assocratron held its thirteenth annual meet- 
ing at Saratoga, August 20-23. On the first day of the meeting the 
President of the Association, the Hon. Henry Hitchcock, of St. Louis, 
delivered his address on the Legislation of this country for the past 
year. He spoke of the legislation of Congress, and particularly of the 
efforts to secure legislation for the relief of the Supreme Court and 
other courts of the United States. Speaking of the acts of the legis- 
lature, of the States, Mr. Hitchcock proceeded to review them by the 
subjects of the laws passed under the heads of *‘ Education and Other 
Public Charities,’? ‘‘ The Protection and Training of Youth,’’ ‘‘ The 
Employment of Women and Children,’’ ‘‘ Marriage and the Domestic 
Relations,’’ ‘‘ Public Safety, Health, and Morals,’’ none of which in- 
cluded the laws relating to lotteries and license questions, labor and 
trade and corporate organizations, the development of natural resources, 
irrigation, legal rights of procedure and the administration of justice, 
miscellaneous special legislation, revenue and taxation, general political 
regulations, ballot reform, the Australian ballot system, constitutional 
amendments, and the revision of the laws. Mr. Hitchcock had care- 
fully collated all the laws passed by the different States affecting all of 
these matters, and his address was most interesting and was listened to 
with pleasure and attention by all present. 

Restraints on Legislation. — In closing he said: 


“In thus attempting, pursuant to the requirements of the constitution, to 
summarize recent noteworthy legislation in this country, I have sought to fulfill 
what I suppose to be its main purpose by selecting from some eight thousand 
statutes those which seemed to me to indicate the subjects with which the pub- 
lic opinion of those States has been chiefly concerned, and its direct tendency 
in respect of them. ~May I be permitted in closing to say that, in conclusions 
sometimes drawn from some apparent tendencies in American legislation, in- 
cluding constitutional provisions, [am unable toconcur. It has been suggest- 
ed, for example, and by a very high authority, that the constitutional restric- 
tions imposed in various States upon the legislative power, notably in reference 
to private, special, and local legislation, are unwise. Preference is given to 
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biennial over annual sessions in thirty-nine out of the forty-four States, and 
there is a limitation in some cases to a sixty days’ session. In the words of the 
eminent jurist who addressed you a year ago, ‘ The biennial session is a move. 
ment backward in the march of free Government.’ And in the words of Prof, 
Bryce, commenting on the instructive addresses to which you listened in 1886, 
from another eminent representative of the New York Bar, ‘ This method of 
restricting legislative opportunities for doing mischief, though a consistent ap- 
plication of the Puritan doctrine of original sin, is rather a pitiful result for 
self-governing democracy to have arrived at.’ 

**T shall certainly not attempt to discuss so large a question now, but one 
may suggest, ina word, a more encouraging view of such provisions. If the 
requirement that general laws shall be enacted wherever they can be made ap- 
plicable means in truth but a check securing equal opportunities to every citi- 
zen; if the prohibition of special and local legislation is but a further check 
upon the waste of legislative time and money, which wise general laws render 
needless, if final action upon questions of purely local concern is committed 
to the people of the localities directly, sometimes exclusively, interested in 
preference to leaving them a standing temptation to log-rolling, in other words, 
legislative scrambling and barter, if the requirements for biennial sessions 
simply expresses the popular conviction that too much legislation hurts rather 
than helps the healthful development of a people as truly as too much medicine 
disturbs the individual digestion—then it seems to me that such self-imposed 
restrictions are symptoms not of the decay, but of the vigorous and healthful 
working of representative institutions. They are a part of the so-called sys- 
tem of ‘ checks and balances” characteristic of American institutions equally 
with the double legislative chambers and the veto power. All human institu- 
tions must deal with human nature as it is. Laws are but the means to an 
end; the wisest are those by whom that end is best secured. When Cromwell 
dissolved the rump Parliament, when Napoleon, on the 18th Brumaire, broke 
up the Council of Five Hundred at the point of the bayonet, and the strong 
hand of a dictator seized the government, when the people of an American 
State deliberately impose restrictions upon the exercise of their own power 
and that of their representatives, it is the strongest hand of a self-governing 


democracy, which controls and guides it, and such restrictions are, as James ° 


Russell Lowell has felicitously said, ‘ But obstacles in the way of the people’s 
whim, not of their will.’ 

‘¢ Beneath all these laws and constitutions the source of their power, the pro- 
cess of whose formation, now slow and cautious, now hasty and unreasoning» 
is the secret of their often crude and tentative character, while it is the neces- 
sary condition of solving the problems which, from generation to generation, 
must arise, lies public opinion, elusive and subtle, all-pervading, like the mys- 
terious forces of nature and, like them, tremendous for good or for evil. That 
it shall be not only untrammeled, but sound and pure and alike unawed by the 
voice of one tyrant or of many, is the condition upon which perhaps more than 
upon any other the well-being of the Nation rests. To that end it is your priv- 
ilege to contribute in fulfilling the purpose of your association.”’ 


Reports and Proceedings. —The secretary, E. O. Hinkley, of Balti- 
more, presented his report showing that the membership for the past year 
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nd was over a thousand. The treasurer, Francis Rawle, of Philadelphia, 
he presented his report, showing receipts $6,133.34 and disbursements 
$3,331.33. 

6, The members of the General Council, consisting of one from each 
of State, were chosen. 

p- Mr. Dwight H. Olmstead, of New York, read a paper on ‘ Land- 
or Transfer Reform,’’ and incidentally gave an explanation of the New 
. York block indexing act. We may at some future time refer at length 
" to his able paper. 

Je Many new members were elected. In the evening Henry C. Tomp- 
i- kins, Esq., of Alabama, read a paper on ‘* The Necessity for Uniform- 
k ity inthe Law Governing Commercial Paper.”’ 

pl At the meeting on the second day, Hon. James C. Carter, of New 
. York, delivered the admirable address on the ‘‘ Ideal and the Actual in 
, the Law,’’ which we print in the present number of the Review. 

s After Mr. Carter’s address, reports were read of the standing com- 
r mittees on Judicial Administration and Remedial Procedure, on Award 
, ing a Gold Medal and on Forms of Verdicts in Criminal Procedure. 
‘ The latter report is of such interest that we print it elsewhere in this 
‘ number of the Review. Discussion upon these reports followed. 

At the evening session John F. Duncombe, Esq., of lowa, read a paper 


on election laws. The special committee on the relief of the Supreme 
Court of the United States reported the following resolution which was 
adopted :— 


“This association has observed with satisfaction the efforts in the present 
Congress to provide a remedy for the delays in the determination of the causes 
in the Supreme Court of the United States, and as the bill which passed the 
House, No. 9014, and the bill reported to the Senate August 5, 1890, are both 
based upon the plan heretofore twice approved by this association of an inter- 
mediate Court of Appeals in each circuit, this association hereby expresses its 
approval of the principles of such bills and it earnestly asks that Congress shall 
speedily pass such an act as may be necessary to effect the needed relief of the 
Supreme Court. The secretary is directed to send a copy of this resolution to 
the Judiciary Committees of Congress.”’ 


A number of special and standing committees submitted reports, 


which were discussed. 
The meeting of the association for 1891 is to be held at Boston. 


Harvarp’s New Departure.— The appointment of Mr. Frank Brew- 
ster, one of the younger members of the Suffolk bar, as instructor of 
Massachusetts law at the Harvard Law School, which was made at the 
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meeting of the overseers of the University recently, is believed 
to be an event of no little importance in legal education, and may event- 
ually prove to have been of significance in the development of American 
law. The primary object of the appointment is to afford to students, 
intending to practice law in Massachusetts, a course of instruction which 
shall give them a thorough knowledge of that law which they will be 
called upon toapply. Hitherto the law school at Cambridge, in com- 
mon wWithschools existing elsewhere, has attempted to teach only those 
general rules of law prevailing in all States and countries which have 
adopted the English common law as their system of jurisprudence, but 
these general rules of law have been greatly modified in the different 
States of the Union, local custom, local conditions of the people and 
their institutions having without the aid of the legislature tended to 
distinctive development of many branches of law in the several States, 
and, perhaps even greater variations have been introduced by an ever- 
increasing number of statutes. These causes, operative everywhere, 
have been particularly potent in Massachusetts. It is obviously im- 
possible in any general course of instruction in the law to call attention 
tothe numerous variations in the laws of the different States ; some few 
might be referred to now and then, but they could not be considered 
systematically. But it is comparatively simple for any one familiar with 
the rules of law prevailing generally to acquire a knowledge of the vari- 
ations from the law of any other State. Heretofore, however, no ade- 
quate means existed of acquiring such knowledge ; the law school did not 
give any such instruction in the peculiar law of any State, and no text- 
book has been written treating the law in this manner. Students who 
have stood well at the law schools found, on presenting themselves for 
examination to the bar, that they were unable to answer questions in re- 
gard to that which is peculiar in Massachusetts law: and yet such ques- 
tions would naturally be put to them by practicing lawyers, and they 
are the very ones which would probably be the first to present themselves 
for solution in practice. Of course, suck knowiedge is afterward ac- 
quired by lawyers through their own experience at the bar, but the 
knowledge thus gained is acquired with great labor, and generally at 
the expense of the client; it is also fragmentary. ‘The lawyer fails to 
geta knowledge of the law of his own State, taken as a whole, he fails 
to get at the spirit of the very law which he is to aid in administering, 
and he remains often more familiar with the law of England, or at least 
what was formerly the law of England, than he is with his own. The 
same reason exists for a thorough study at the law school of the peculi- 
arities of the law of any one State as exists for such study of the general 
law, and the purpose of the present movement at Harvard is to supply 
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the defect in legal education. The course on Massachusetts law is the 
first step. Theinstruction given will not be confined to the peculiarities 
of the Massachusetts law of pleading, practice and evidence, but will 
extend generally to the main branches of substantive law, including 
alike those variations from the general law which have been made by 
statute, and those which have been the result of peculiar local practice 
or decision; in other words the course will be a Massachusetts supple- 
ment to the general instruction at the school. , This will be introduced 
as a third year course, in order that the student may have become fa- 
miliar with the greater number of the general rules of law in most of the 
branches before taking up the peculiarities of the law of this State. 

While the immediate result of introducing this course at Cambridge 
will be to afford men intending to practice law in Massachusetts better 
facilities for preparing themselves for their profession, that does not em- 
brace the full significance of the movement. It is hoped that similar 
courses will be introduced from time to time, dealing with the peculiar- 
ities of the laws of several of the leading States, for the bar of which the 
school now prepares many students. And this special study at one uni- 
versity of the local laws of the several States must be attended by im- 
portant results upon the development of the American law itself. 

All but one of the States of the Union started with the old English 
common law for a foundation of their system of jurisprudence; but, as 
is the case in Massachusetts, so it is to a greater or less extent in all 
the States, that local conditions, customs and decisions of numerous 
judges have served to create in every State a system of laws peculiar to 
it, so that no two States have the same; the result is often confusion 
where there should be clearness, and a Babel of laws has arisen which 
has been the cause of much concern and the occasion of many sets of 
resolutions of bar associations, national and otherwise, calling for a gen- 
eral codification or re-arrangement, which shall bring the different States 
more into harmony with eachother. Little, however, so far as is known, 
has ever resulted from the action of the numerous conventions of lawyers, 
and it has remained open to suggest and put into practical operation 
some plan which shall accomplish this much-needed reform. This study 
of the peculiar laws of the several States at the Harvard Law School, even 
if not originally designed as a means of reforming the laws of the differ- 
ent States, or of assimilating them, may prove a potent factor toward 
accomplishing that end. 

In the study of the Massachusetts law the changes made in the rules 
of the common law in this commonwealth during the past 250 years must 
be considered, and with it goes such incidental instruction, also, as will 
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enable the student to enter into a practice’ without having to learn from 
mortifying experience at the expense of his client many of the common 
rules of practice. If similar courses relative to the law of the other of 
the more important States of the Union are introduced, there must be 
brought together for the purpose of comparison the laws of the different 
States, so that it will be possible to see wherein there 1s a difference, and 
where improvements have been made and difficulties overcome, and such 
changes will naturally suggest themselves as will tend to make the laws 
of all more homogeneous in many respects. It could not be expected 
that the lectures themselves will accomplish the grand result desired, 
but the fact that so many of the students, the coming lawyers of the 
country, are shown the way by which the laws can be re-arranged and 
simplified, cannot fail to bear fruit; and after all, the best reforms are 
the result of unobserved growth. 

To sustain the course, a not inconsiderable sum of money is necessary, 
and a member of the Harvard Law School Association has been found 
who is willing to furnish funds sufficient to maintain the lectures for a 
term of five years with the prospect of eventually establishing a profes- 
sorship in Massachusetts law. It is of course expected that only those 
will take this instruction who intend to practice law in Massachusetts. 

The above is not the only change which will be noted in the course of 
instruction at the school proposed for next year. The authorities have 
recently made an appointment of ex-Judge Jeremiah Smith, of New 
Hampshire, to a full professorship, and that gentleman will, among other 
things, give a course of lectures upon torts. This is a subject which 
heretofore has received comparatively little attention, but as by far the 
greater number of the cases now tried in the courts are actions of this 
nature, it has wisely been deemed advisable to make the instruction in 
this line one of the first importance. The course on criminal law will 
also be increased, and a course of lectures will be given on the law of 
damages. A new assistant professor, Samuel Williston, has also been 
appointed, and Joseph H. Beal, Jr., has further been selected, an ad- 
ditional instructor, while the plan of instruction is being made more 
complete than ever. 

The school is now at high-water mark of prosperity, with a member- 
ship last year of 254, an increase of 100 in three years, and the largest 
number in its history. The present period of prosperity of the school 
appears to be coincident with the organization of the Harvard Law 
School Association, which was started September 23, 1886, and now 


has a membership of about 1,400, and includes members from nearly 
every State in the Union. 
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The objects of the association are stated to be to advance the cause 
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of legal education, and to promote the interests and increase the use- 


fulness of the Harvard Law School. 


Tue Harvarp Law Scoot Association, James C. Carter, of New 


York, President, Louis D. Brandeis, Secretary, has recently submitted its 
third annual report of the condition of the association and of the work 


done. 


The association now numbers 1,390 members, representing forty- 


three States and Territories of the United States, the Dominion of Can- 
ada, and various foreign countries, and distributed as follows: — 


Alabama.....-..5 
Arkansas.....--3 
California.....35 
Colorado.....-13 
Connecticut...15 
Delaware...-...9 
Dist. Columbia.24 
Florida. .......2 
Georgia 
Illinois ........60 
Indiana ......-.13 
Jowa 
Kansas 


Kentucky......16 
Louisiana ......4 
Maine .........29 
Maryland......19 
Massachusetts 584 
Michigan......15 
Minnesota. ....18 
Mississippi. ....1 
Missouri.......44 
Montana........2 
Nebraska......3 
N. Hampshire..16 
New Jersey....22 


New York.....187 
North Carolina..2 
North Dakota.. 2 
Oregon... 
Pennsylvania ..46 
Rhode Island..19 
South Carolina..1 
South Dakota...1 
Tennessee ......5 
TEXAS oc 
Utah 
Vermont .......4 


Washington.....6 
West Virginia...4 
Wisconsin ......9 
British Colum...1 
New Brunsw’k.21 
Nova Scotia.....9 
U. S. of Col.....1 
Austria 
JAPAN. 


1,390 


The membership roll comprises the names of nearly one-half of the 
whole number of former students of the Harvard Law School, known to 
be living. 


Her Masesty’s Jupces.— The Graphic of May 3, 1890, contains 


excellent portraits of the judges in a group and the following interest- 
ing notes about them :— 


“It used to be said that an Old Bailey lawyer never reached the Woolsack, 
but this saying met its death in the promotion of Lord Halsbury to the highest 
office to which a barrister can aspire. For it was as a criminal advocate that 
the Lord Chancellor gained his forensic reputation. It is not surprising, there- 
fore, that he does not possess the legal erudition and hair-splitting intellect 
which have distinguished some former Keepers of the Great Seal. He is far 
better known as the possessor of a remarkable power of grasping facts, which, 
combined with the deeper legal learning of Lord Watson and Lord Macnaghten, 
renders the decisions of the House of Lords asa judicial tribunal almost im- 
pregnable to professional or public criticism. A merrier face than Lord Hals- 
bury’s never smiled beneath a Lord Chancellor’s wig. He remains the man of 
genial mood he was at the Bar, taking a keen interest in his work, and enjoying 
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the modest pleasure of a country gentleman at his charming house near Stan. 
more, where the delights of amateur carpentering fill some part of his leisure, 

‘*Two more widely different judges than the Lord Chancellor and the Lord 
Chief Justice could not well exist. Lord Coleridge is studious in everything he 
does. His sparkling phrases are too brilliant to be spontaneous; even his 
*silvern voice,’ as Lord Beaconsfield once called it, bears some marks of study 
inits dulcet tones. His legal erudition goes hand-in-hand with a power of as- 
certaining the truth worthy of the great cross-examiner he was at the Bar, and 
with a gift of detecting humbug which was probably cultivated to perfection in 
the course of the Tichborne case, in whieh he held the leading brief for the 
family. A casual visitor to the Lord Chief Justice’s Court gains but a very im- 
perfect acquaintance with his lordship’s astuteness, which is disguised to some 
extent by his perfect courtesy and childlike blandness. If he is not addressing 
a barrisigr in the gentlest of voices, or sipping the mysterious potion which 
stands in‘a long glass by the side of his desk all day, his eyes are mostly closed, 
his head softly resting upon his ermine breast. As becomes the nephew of a 
poet and philosopher, Lord Coleridge has added to his unique knowledge of 
legal lore an exceptionally extensive acquaintance with general literature. A 
very good familiar quotation book might be compiled from his judgments, 

‘The flower of the Bench, in the opinion of most of its critics, is to be found 
among the sextet of judges who form the Court of Appeal. The leading char- 
acteristic of the Master of the Rolis is strength. Strongcommon sense, strong 
dislikes and likes, strong language, and a strong frame, which made him one of 
the best oars that ever rowedin the Cambridge boat —all these Lord Esher pos- 
sesses ina marked degree. His judgments are remarkable for their wealth of 
illustration, and for the knowledge they display, not only of the law, but of the 
world. His favorite pastime being yachting, it is not surprising that he takes 
most interest in the appeals from the Admiralty Court. 

*‘ Lord Justice Cotton, who presides over the Second Court of Appeal, giving 
it an air of benevolence with his settled smile, white locks, and gold-rimmed 
spectacles, positively revels in the construction of complicated wills, the inter- 
pretation of ill-drawn contracts, and the management of estates “in lunacy.” 
He only looks happier when he attends a review of the Inns of Court Volun- 
teers, who have in him their most enthusiastic supporter. 

**Lord Justice Lindley and Lord Justice Fry will leave notable names be- 
hind them in the profession. Each has written a legal classic—the one on 
“Partnerships,” the other on “Specific Performance.’ Our distinguished 
lawyers are no lonzer lawyers, aud nothing more. Sir Edward Fry, whom 
many think to be the greatest lawyer on the Bench, is not only a popular judge, 
but an accomplished scholar, He takes an active interest in education, which 
he frequently assists by lecturing at popular educational centers on such sub- 
jects as the “ Anzlo-Saxon Chronicles,” his knowledge of which resembles Mr. 
Weller’s acquaintance with the metropolis. In the early part of his career he 
wrote several religious works from the stand-point of a Quaker. 

* An evengreaterscholar, however, is Lord Justice Bowen, whocarried every- 
thing before him at Oxford, where his intellectual and athletic attainments are 
at Balliol still as familiar as ‘ household words.’ Like Lord Justice Lopes, 
who enjoys the distinction of being the best horseman on the Bench, Sir Charles 


Bowen was made a judge when he was comparatively young. It was given to 
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few men to sit in judgment on his fellow-countrymen at forty-four. As a Judge 
of First Instance, his Lordship was a failure. He failed to reach the level of 
jurymen. In the Court of Appeal he found his proper sphere. His vast legal 
learning and sparkling judgments, rich in literary allusions, his lucidity of. ex- 
pression, and courtesy of manner, make him one of the brightest ornaments 
that tribunal has ever had. 

‘* Sir James Hannen, who hasoccupied more space in the public mind than any 
of his learned brethren, is the father of the Bench, He was made a judge in 
the early part of 1868, and has always gained the esteem of the profession and 
the public by his urbanity—an admirable though rare quality for a judge, 
which is possessed, but in a smaller degree, by Lord Penzance, whose liberal- 
minded administration of ecclesiastical law in the Court of Arches receives the 
condemnation of the bigoted and the praise of the wise. The expression of 
pain which Sir James Hannen’s features usually wear is doubtless the result of 
‘putting asunder’? men and women who have been divinely joined. He is ably 
assisted in the curiously-composed Division of which he is president — what 
have wills, marriages, and ships incommon?— by Mr. Justice Butt, whose jokes 
are his weakest points. 

“ Unfortunately, the senior judge of the Chancery Division, Sir Edward Ebene- 
zer Kay, has been unable to sit thisterm. Heis recruiting his health in Norfolk, 
where he is a popular land-owner. His illness has not excited the sympathy of 
company promoters. He has a very keen eye for a fraud, and on many a peti- 
tion for winding up, his significant cough and sarcastic laugh have prefaced a 
slashing attack upon financial evil-doers. 

** 4 jovial, almost jolly judge is Mr. Justice Chitty, who acted for many years 
as umpireof the University Boat Race. He is knownamong the irreverent, who 
none the less admire his unrivalled wealth of leading cases, as ‘‘ Mr. Justice 
Chatty.”? He does not possess the merit which belongs to Mr. Justice Stirling 
of saying as little as possible in the course of a case. 

‘Some amusing stories are told of Mr. Justice North’s want of knowledge of 
the world. Ina case which he tried when he went on circuit, it was stated that 
the prisoner used a meaningless adjective, common among the lower classes, 
In his summing-up Mr. Justice North innocently drew the attention of the 
jury to the admission of the prisoner that blood was upon his garments. 

«‘ Among the idle juniors of an empty day Mr. Justice Kekewich finds many ad- 
mirers. He entertains them with jokes, at which they laugh both loud and long. 
On a memorable occasion an action, entitled ‘Heap v. Pickles,’ was brought 
before him. ‘The parties to this action,’ observed his lordship, ‘seem to be 
a very mixed lot.’ 

‘¢ The characteristics of the judges of the Queen’s Bench Division, where the 
cases are of greater public interest than those in the Chancery Courts, are well 
known to the public. Mr. Justice Denman, one of the most careful and con- 
scientious administrators of the law; Baron Pollock, an ideal judge in the eyes 
of juniors with their first briefs, to whom he always gives a helping hand; and 
the other Baron, Sir John Walter Huddleston, whose continual exclamation, 
‘Well, well. Go on,’ is overlooked by barristers, who remember the irritating 
malady from which he suffers, have all served the fifteen years which entitle a 
judge to retire on a pension. 

** By most people Sir Henry Hawkins is regarded as a judge of Draconian 
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severity; but the notion is not true to the extent to which itis held. No judge 
is more imbued with a spirit of justice towards prisoners. For instance, he is 

strongly opposed to police supervision being added to terms of imprisonment, 
onthe ground that it gives ‘mighty little chance’ of reformation. His lord- 
ship’s well known sporting proclivities find eloquent expression in a terrier ofa 
particularly sporting type which accompanies him in his many walks abroad at 
the West End. 

*«¢ A philosopher among lawyers, anda lawyer among philosphers,’ Mr. Justice 
Stephen, whose ‘Commentaries’ entitle him to be called the Blackstone of 
these degenerate days, is severely intellectual and aggressively argumentative, 
He in capable of more work than any two of his colleagues. Writing articles 
for the reviews on abstruse questions is to this giant rest and recreation. 

“Mr. Justice Matthew and Mr. Justice Cave are distinguished for their 
large acquaintance with commerce, and the laws which govern it. On the 
other hand, Mr. Justice Day, and Mr. Justice Smith, whose names the Parnell 
Commission has inseparably joined, are better known for a general knowledge 
of the law, which also deserves to be called a deep one. 

‘The two most popular judges in the Common Law Courts are Mr. Justice 
Wills and Mr. Justice Charles, whose never-failing courtesy is proverbial. One 
of the most graceful speakers on the Bench, Sir Alfred Wills always contrives 
to be interesting, because he never misses an opportunity of giving the public 
sound advice upon matters which call for it. His ruddy complexion tells of his 
many excursions up Alpine heights, whose glories were admirably pictured ina 
book which he wrote some years ago. 

** In Mr. Justice Grantham’s mind facts seem to preside over laws; with Mr. 
Justice Vaughan Williams, one of the most erudite lawyers of his time, stat- 
utes are always superior to statements; and this is why the decisions of the 
one are so frequently reversed by the Court of Appeal, and the judgments of 
the other are nearly always affirmed. Since his recent promotion to the Bench, 
Mr. Justice Lawrence — ‘ Long Lawrence’ he used to be called — has displayed 
in his reticence a wisdom which all new judges would do well to emulate. 

* Before long several fortunate Q. C.’s will doubtless have an opportunity of 
doing this, several resignations being expected. A judgeship is certainly a 
prize worth fighting for. The salaries are well within the lines of sufficiency. 
The Lord Chancellor receives 10,0007. a year, the Lords of Appeal in Ordinary 
are paid 6,000/., the Lord Chief Justice receives 8,000/., the Master of the Rolls 
6,000/., and the remaining occupants of the Bench are each paid 5,000J. for five 
hours’ work on 215 days of the year. And no officials of the State can acquire 
more dignity or earn more respect than those who have mastered: 


— the lawless science of our law 

That codeless myriad of precedent, 

That wilderness of single instances, 
Through which a few by art or fortune led 
May beat a pathway out to wealth and fame.” 


RESIGNATION OF THE CHIEF JUSTICE OF THE SUPREME CouRT oF Mas- 
sacuusETTs. — Chief Justice Marcus Morton announces his resignation 
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for the reason that he feels urgent need ‘of rest from further work and 
responsibility. The expression of regret at the decision which the ven- 
erable and able chief justice has felt called upon to make is universal, 
and the loss which the bar and judiciary of the State must sustain is 
freely commented upon. 

Judge Morton is the judge of longest service in the Commonwealth, 
having first assumed the judicial robes in 1858. He is the son of Gov. 
Marcus Morton, and was born in Taunton, April 8, 1819. He was 
graduated from Brown University in 1838, and after two years’ course 
at the Harvard Law School, entered the law office of Sprague & Gray. 
He was admitted to the Suffolk bar in 1841. 

In the early part of 1858 he was appointed a justice of the Superior 
Court of Suffolk County, which superseded the old Court of Common 
Pleas with the same jurisdiction, succeeding Judge Abbott. 

In 1859 the present Superior Court was organized, and Judge Morton 
was appointed a judge in that court. Judge Charles Allen, of Worces- 
ter — not the present judge of that name — was chief justice then. In 
1869 Judge Morton was appointed to the Supreme bench by Gov. Claf- 
lin. In 1882 upon the appointment of Chief Justice Horace Gray as as- 
sociate justice of the Supreme Court of the United States, Judge Mor- 
ton was appointed chief justice by Gov. Long. There was a general 
reorganization of the court at that time, due to a combination of certain 
accidental causes. All the present associate justices, except Judge 
Knowlton, received their commissions from Goy. Long. In 1870 Judge 
Morton received the degree of LL.D. from Princeton and the same 
from Harvard in 1882. 

In the retirement of Judge Morton the Massachusetts bench loses a 
man of remarkable ability and force. There has never been a member 
of the bench in this State more popular, not only with the bar and judi- 
ciary, but with the general public. The respect entertained for the 
honored chief justice by the members of the Boston bar was well shown 
a year ago when the request was made that he should sit for his por- 
trait. It was represented that it was desired to place in the court house 
‘*a permanent memorial of the long, arduous, faithful and distingished 
services ’’ which the chief justice had rendered in the discharge of his 
duties on the benches of the Superior and the Supreme Judicial 
Courts. The portrait of Judge Morton which was executed as the re- 
sult of this request may be seen in the Art Museum. Its final resting 
place will be in the new court house at Pemberton square. 

In his letter acceding to the request that he should sit for his portrait, 
Judge Morton said: ‘‘ The highest reward a judge can receive is the 
approbation of the bar.’’ This approbation is universal. Says a lead- 
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ing lawyer of this city, whose acquaintance with Judge Morton dates 
back to the time when the latter had his office in Gray’s building on 
Court street: ‘+ It always seemed to me that Morton was born to be a 
judge. At the bottom of all his learning and ability lies his strong 
common sense. He has risen by merit solely.’’ 

Another member of the bar who has known Judge Morton long says: 
** Judge Morton’s natural judicial talent is joined to remarkable native 
shrewdness and a practical way of looking at things. ‘A good horse 
sense goes with his remarkable legal instinct and quick and strong sense 
of legal principles. Let a new question arise and he seems to perceive 
intuitively its legal bearings. On every new question which has come 
up, he has risen to the occasion and shown himself master of the situa- 
tion. He is above alla practical man, of a sound judgment, always 
cool and never taken by surprise. A man of broad legal learning, his 
knowledge of Massachusetts practice and proceedings is especially great. 
His abilities as a judge were quickly recognized after his appointment 
to the Superior bench. The exceptions to his rulings and the appeals 
from his decisions were few and his decisions were models of perspi- 
cuity.”’ 

The strong, lucid, terse opinions, couched in the best English, of 
Chief Justice Morton have always been much admired. He is always 
concise and never diffuse. He wrote his opinions with much ease, his 
manuscript showing few interlineations or erasures. ‘* He seems to 
know exactly what he wants to say, and to have his faculties completely 
under control,’’ says one legal gentleman. ‘‘ He appears to write an 
opinion as if it was second nature.”’ 

The ease (apparent, at least) with which Judge Morton has been wont 
to accomplish this important feature of judicial work has more than 
once excited the envy of his associates on the bench. Judge J. D. Colt 
once said: ‘*If I could only work as readily and as easily as my 
brother Morton, life on the bench would be a life of ease. What I do 
I do by dint of hard work, but the law seems to flow from Morton’s 
pen.”’ 

Judge Morton, during his occupancy of the position of chief justice, 
has been distinguished for his great executive ability and great power 
of steady, continuous labor. ‘‘ In the dispatch of business,’’ declares 
a leading member of the Suffolk bar, ‘‘ he will compare favorably with 
any presiding justice who has preceded him.’’ The chief justice’s 
easy executive ability is shown in the entire absence of any friction in 
connection with the administration of his offive. It has been a some- 
what remarkable feature of his administration, the smoothness with 
which the work has been done and the unanimity and cordiality of his 
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associates. Such an absence of friction has not always characterized 
the work of the Supreme bench in the past. 

Judge Morton is one of the kindest-hearted of men, yet possessed of 
great natural dignity withal. He has always maintained the dignity of 
the court, but without any undue assumption of authority. The warm 
personal regard and affeetion of the members of the bar and judiciary will 
follow him to his retirement to private life, together with their wishes 
for many years to come of good health and happiness. — Boston Daily 
Advertiser. 


Tue New Cuter Justice or Massacuvsetts.— Governor Brackett has 
nominated, and the Council has confirmed, Hon. Walbridge A. Field, 
the senior associate justice of the Supreme Judicial Court, to be Chief 
Justice in place of Chief Justice Morton, resigned. Mr. Field was 
born in Springfield, Vt., April 26, 1833. He graduated at Dartmouth 
College in 1855, the leading scholar in his class. He immediately be- 
came a tutor in his college. In 1856 he began the study of the law, but 
was called back to Dartmouth College to take the position of Profes- 
sor of Mathematics. In 1859 he resigned this place to enter the 
Harvard Law School which he left in the following year, and became a 
member of the well-known law firm of Jewell, Gaston & Fieid. He 
was for a time assistant to Hon. Richard H. Dana, district attorney of 
the United States for Massachusetts. When Judge E. Rockwood Hoar 
was appointed attorney-general of the United States by President 
Grant, Mr. Field became assistant attorney-general, and remained in 
Washington during Judge Hoar’s term of office. In 1870 Mr. Field 
resumed the practice of his profession in Boston. In 1876 he was 
elected a representative in Congress from one of the Boston districts 
and was re-elected in 1878. At the close of his second term he de- 
clined a renomination, and soon afterwards Governor Long appointed 
him an associate justice of the Supreme Judicial Court of Massachu- 
setts, and he was qualified as such on February 24, 1881. As a judge he 
has been very much liked by the bar for his fairness, his patience and 
courtesy. He has the judicial temperament and with this a natural ap- 
titude for accurate scholarship. His knowledge of the law is profound 
and comprehensive and he is disposed to take broad, rather than mere- 
ly technical views of legal questions. His appointment is universally 
commended. 


Forms or VERDICTS IN CrIMINAL PROCEEDINGS. — The Committee on 
Jurisprudence and Law Reform of the American Bar Association, to 
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which was referred the resolution with reference to changes in criminal 
procedure offered at the last meeting of the Association, submitted at the 
Saratoga meeting beginning August 20, 1890, the following report: — 

The first suggestion to be considered is that we should engraft upon 
our jury system the Scotch verdict of not proven, and also, as we under- 
stand from the remarks of the mover, at Chicago, a positive verdict to 
the effect that innocence was established. 

It seems to your committee that more would be lost than gained by 
such innovations. 

The right to a verdict of not proven, might induce a jury to acquit 
many of whom they could hardly, on their oaths, be brought to say 
were not guilty, and on the other hand, it might sometimes leave a stain 
upon the character of a man who was clearly innocent. It is true that 
in many, perhaps in most cases of acquittal, the accused really gets off 
from lack of proof, which is legally or formally sufficient. But the rules 
of evidence are part of the price we pay for liberty. If the State goes 
to trial, and then with all its power, fails for any reason, to make good 
its charge, we think a verdict of not guilty is none too much of a 
reparation. 

And as to any positive verdict of ‘‘ proved innocent,’’ we cannot but 
think it as foreign to the American theory of evidence, as it is to our 
precedents of pleading. A large part of the governments of the world 
proceed in criminal cases from the outset on the practical assumption 
that the accused is guilty. We make the contrary assumption. We 
ask him for no admissions. We allow him to testify in his own behalf, 
if he chooses, and should he decline, we draw no presumptions from his 
silence. We refuse to convict on a mere preponderance of evidence. 
The State enters the contest with the odds against it, and the only ques- 
tion must be whether it has proved its accusation, not whether the de- 
fendant has proved his innocence. 

It is also suggested in the resolution that we should modify our forms 
of verdicts in other respects so as to make them express more fully the 
real conclusions of the jury as to the facts in issue. 

An illustration of such a modification is given by the Continental 
practice of verdicts with special findings as to circumstances of aggra- 
vation or extenuation. But should we adopt it, convenience would re- 
quire us also to adopt their procedure as to formulating statements of 
such circumstances for the consideration of the jury, either in the in- 
dictment or information, or by the court on the trial. This would re- 
sult, on the whole, in increasing the power of the prosecuting attorney 
and the trial judge at the expense of the jury, and however appropriate 
in countries where there is a wide difference in intelligence and educa- 
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tion between the jurors and the officers of the court, we believe it un- 
suited to the conditions of American society. 

During the last ten years France has become so much dissatisfied 
with the ascendency of the trial judge over juries, that she has forbid- 
den him in his charge to make any comments whatever on the evidence 
in the case.! 

The existence of circumstances of palliation or aggravation might al- 
so often be established to the satisfaction of a majority of the jury, but 
not of all, while all might agree on the main point of the conviction. 
Their consideration would introduce complexity into their deliberations, 
and tend to a certain degree to confuse the issue. 

It seems to your committee the safer course is to leave the circum- 
stances of the case to have their effect on the mind of the judge in de- 
termining the extent of punishment, without requiring or permitting the 
jury to pass upon them, except as they necessarily must in coming to 
their verdict. Notimprobably, the practice in Europe in this respect 
would more nearly resemble ours, were it not that there the judge often 
has something of the functions of a prosecutor. 

The addition to a verdict of Guilty, of a recommendation to mercy, is 
not unfamiliar to American practice, and if warranted by the evidence, 
in the opinion of the court gives all the substantial benefit of a verdict 
of extenuating circumstances without its inconveniences. 

The resolution also asks us to inquire whether the State ought not to 
indemnify those acquitted, upon a criminal prosecution, by some allow- 
ance for the expenses of their defense. 

Even in civil cases, between private parties, we seldom give a success- 
ful defendant costs enough to make him good. Should we do so, the 
possible expenses incident to the defense, would deter many from appeal- 
ing to the courts when they had just cause, and, in so far, tend to bring 
back the rude days of private revenge, and ‘‘ taking the law into one’s 
own hands.”’ 

So, in public prosecutions, the officers of the State, who seldom 
knowingly bring unwarranted accusations, and in matters of grave im- 
portance cannot move at all without the sanction of the grand jury, 
might often hesitate to commence proceedings, which were fully justifi- 
able, if failure meant a heavier loss to the public treasury than the out- 
lays necessarily incident to the maintenance of the action. The tend- 
ency of committing magistrates to hold for trial, in prosecutions where 


1 By the law of June 19,1881, re- with a report made in 1880 to the 
pealing in part art. 336 of the Codeof Chamber of Deputies by a_ special 
Criminal Procedure, in accordance commission. . 
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the costs of the prosecution, in case of a discharge, fall on the town or 
county which elects the magistrate, and in case of a binding over, and 
subsequent acquittal in the higher court, on the State, is well known, 
If costs were given to the successful defendant against the State, a 
vigilant prosecuting attorney might well dread the outery which would 
be made by his political opponents against the wastefuluess of his ad- 
ministration, and be tempted to prosecute none but sure cases, or to de- 
lay the issue of a warrant of arrest, until the evidence was prepared, and 
the criminal had escaped. 

We may add that, as we have already said, under the American sys 
tem, acquittals are more often due to lack of proof than to absence of 
guilt, and that the discharge of the accused in most cases leaves him 
nothing to complain of. 

_ Your committee are therefore of opinion that it is inexpedient for 
this association to recommend for adoption any of the changes proposed 
for consideration in the resolution in question. 
Simeon E. Batpwin, 
Geo. Tucker BispHam, 
Joun F. Ditton, 
Joun M. Butrer, 
Henry B. Brown, 
Committee, 


Hasitvar Cromars. — Mr. Clement K. Fay, a prominent member 
of the Boston Bar, who was recently one of the commissioners of pri- 
sons for Massachusetts, has recently published in the Boston Herald, his 
views of these laws in answer to criticisms of the Massachusetts statute 
by the present commissioners of prisons for this State in their annual 
report. This act was passed in 1887 and the commissioners call atten- 
tion to the fact that four men who should have been sentenced for that 
length of time received, instead, sentences of seven, five, ten and three 
years respectively. One of these was absent from the prison between 
the expiration of his former sentence and the beginning of his new one 
about nineteen months; the second was about four years and seven 
mouths, the third less than twelve months, and the fourth about seven 
months and a half. The commissioners in view of the fact that none 
of them were sentenced under the habitual criminal act, reeommend the 
modification or repeal of the law. There are three men in the prison 
who were sentenced for twenty-five years under the law, and it is urged 


that there is a feeling that partiality has been shown to some and undue 
severity to others. 
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A prisoner who is one of the victims of the law, has written to the 
Boston Herald complaining of the injustice of the law on the ground that 
one may incur the penalty of this law without having committed any of- 
fense of a heinous nature. He also complains that the law is not en- 
forced uniformly and impartially. But the fact that the law is not en- 
forced in many cases in which it might be enforced is certainly 
no argument for its repeal, but rather an argument for addi- 
tional legislation to secure its enforcement. The law is a good one 
and should be enforced. The criminals to whom it applies have for- 
feited all claim to their liberty. They use this merely for making war 
upon society. They have shown by their course of life that they have 
determined to live by crime. The public are slow to comprehend that a 
large proportion of the convicts in our State prisons have resolved to 
live by crime ; and would not think of getting their living by honest labor. 
A man who was recently convicted of burglary in Boston was, pending 
the trial, offered his liberty on condition that he would disclose the per- 
sous who received and held the stolen goods. This he refused to do, 
saying that if he should disclose the names of the receivers his occupa- 
tion would be gone ; that burglary was his business, and his only means 
of living, and that he could never continue it here or elsewhere after ex- 
posing his confederates. He preferred to serve five years’ imprisonment, 
and then when he should come out he could resume his occupation. 

Mr. Fay not only writes with the authority of a student of the sub- 
ject, but with the authority of one who knows from his experience as a 
prison commissioner whereof he writes. We quote from Mr. Fay:— 


‘*The so-called ‘habitual criminal’ law was passed unanimously by both 
branches of the General Court, after careful hearings, fortified by conclusive 
testimony, before the committees on the judiciary in 1887. It is intended to 
apply only to ‘incorrigibles’— that is to say, hardened professional crimi- 
nals — who persist in crime after repeated imprisonments, and who openly and 
constantly defy the law. Such men are foes of society. They declare war 
against the property or persons, or both, of the law-abiding element in the 
community. It seems to me that when they have carried on this warfare long 
enough to define their position unmistakably, the strong arm of the law should 
place them where they can no longer prey upon their innocent fellow-beings. 
Under this law a criminal who has twice or more served sentences of at least 
three years each may be indicted as an ‘ habitual criminal,’ and sentenced to 
imprisonment for twenty-five years. In Ohio and Illinois the penalty is im- 
prisonment for life. In Connecticut the term is the same as in Massachusetts. 
If the prisoner appears to have reformed, he can be pardoned by the governor 
and council. [am not the inventor of this law, although I worked hard for its 
passage. It is based upon the precedents furnished by Maine, Connecticut, 
Louisiana and Ohio. Illinois has also adopted it. Each of these States, not 
precisely in the same way, has reached the same conclusion, namely, that 
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wisest and fairest way to treat ‘habitual’ or ‘incorrigible’ criminals is to lock 
them up where they will be supported at the expense of all the taxpayers: wiser 
than arresting, trying, convicting and sentencing them, over and over again, 
for offenses against the few who are the heavy sufferers. Complaint has been 
made that the law has not been properly administered, and that, therefore, it 
should be repealed. This strikes me as a curious argument, if it can be called 
anargument. If the law had been properly administered and had failed of its 
purpose, it ought certainly to be repealed; but to say that it must be given up 
because it has not been fairly tested appears to me to be absurd as well as un- 
just. Under this law three men have been sentenced. The records show them 
to be professional criminals of the worst stamp. 

‘*Will any sensible person say that these men are not better off in prison than 
if they were at large — better for themselves and far better for the community? 
They have good food, humane treatment, regular hours of easy labor and 
sound sleep. No doubt, they complain of the long sentence, but the question 
is, or ought to be, Do the law-abiding people of the State object to it? Allow 
me to say that, while I yield to no one in my respect for intelligent philan- 
thropy, and will readily aid many first offenders or ‘accidental’ criminals, I 
draw the line at ‘habitual’ or professional criminals, and I do not hesitate to 
say that, as between them and the people who are not criminals, my sympathies 
are with the innocent and not with the guilty. Nothing amazes me so much as 
to see how people of the highest character and with the best of motives, when 
once their sympathies are enlisted in behalf of a criminal, will resolutely forget 
those who suffered by his crime, or even looked askance at them, as if they — 
not he — were to blame. People imagine that one can appeal to the innate man- 
liness or sense of honor of an habitual criminal, as one would in dealing with 
ordinary men. They forget that the habitual criminal has chosen crime asa pro- 
fession, and he thereby has lost or stifled all ennobling qualities, so that they 
cannot be appealed to; and yet the very worst criminals are often the very best 
behaved and the most plausible prisoners. Good conduct not only shortens 
their sentences, under the law, but sometimes causes even the most experienced 
keepers to relax their vigilance, and thus afford chances of escape. The out- 
side world has little idea of the difficulties surrounding the duties of prison 
officers. They learn by bitter experience how few of the hardened criminals 
can be trusted beyond a certain point. How is it possible for well-meaning 
philanthropists to exert themselves in behalf of such prisoners — moved by their 
tales of persecution, or protestations of innocence, or professions of reform — 
without the risk of injuring the community more than they benefit the prisoner? 
I am speaking, as I have throughout this communication, of habitual, profes- 
sional criminals. For those who are not thus hardened in crime much may be 
done. By all means, let us help, in every reasonable way, those who are not 
wholly depraved, but let us resolutely deal with those who, after repeated pun- 
ishment, persist in crime, and teach them that the law is paramount. One of 
the main features of the ‘habitual criminal’ law is its deterrent character. 
IfI can believe the statements of police officers and detectives whom I have 
consulted, the law has worked admirably, and has already driven out many 
habitual criminals from Massachusetts. It is not at all surprising to any one 
familiar with criminal procedure that only three ‘habituals’ have thus far 
been sentenced under the law of 1887. In the first place, the number who can 
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be successfully indicted under this Jaw is comparatively small. To support the 
indictment it must be shown that a prisoner has twice, at least, served sentences 
of three years or more. Of course there are plenty of habitual criminals who 
have been imprisoned twice, but not for more than three years ata time. Un- 
fortunately, there are a good many others who have never been caught, and 
those who have been caught in Massachusetts have escaped oftentimes with 
merely nomimal sentences. I could give you some startling instances of 
this. The claim that this law should be repealed appears to rest upon two 
grounds: First,'the complaints of those who have been convicted under it; and, 
second, the criticism that it has not been fairly applied. As to the firstground, 
it is, undoubtedly, the most unpopular law among criminals that has been 
passed for many years. As to the second ground, the same claim can be made 
against any law punishing felonies. Go through the State prison and you will 
find, perhaps working side by side, one prisoner who has received a sentence 
of three years, while the other one has had a sentence of ten or fifteen years for 
practically the same offense. One was sentenced, perhaps, by a judge in Berk- 
shire county, the other by a different judge in Suffolk county. The most 
glaring inequalities in sentences exist. Why? Because we have fifteen judges 
of the Superior Court, each of whom must use his own individual judg- 
ment. The sentencing of criminals is the hardest and most disagreeable 
work which judges have to do. Almost all of our penal statutes are drawn 
with only definite maximum sentence or extreme limit, so that man- 
slaughter, for instance, imposes upom the court a discretionary power ranging 
from one day’s imprisonment to twenty years. Is it any wonder that we 
find inequalities for which the judges are, surely, not to blame? One of the 
best features of the habitual criminal law is that it assists the court by providing 
adefinite penalty, and thus relieves it of the embarrassing use of discretionary 
power; but a still greater advantage is that it gives fair warning to habitual 
criminals that, if they are caught after two or more terms of imprisonment, they 
cannot run for luck again and perhaps get off with a light sentence as they 
might do and are constantly doing under the ordinary laws. There are some 
people who think that a prisoner should be sentenced only for the crime for 
which he is on trial, although he may have been a notorious criminal for years 
and may have spent half his life in prisons. Nothingcould be more injudicious. 
Is there no difference between a first offender and a hardened reprobate? 
Again, some people think that a thief should be punished according to the value 
of what he stole. He breaks and enters a dwelling-house or shop in the night 
time, and succeeds in getting very little plunder. Perhaps he could not find 
any more, or he may have been interrupted, unseasonably; but unquestionably 
he went into the building with the intent to steal all that he could. If sucha 
man is arrested and convicted, and shown to be an habitualcriminal, what sense 
is there in ignoring his record and punishing him simply as if it were his first 
crime, because he, accidentally, got less than he tried to steal? 

‘“‘Why, Mr. Editor, when I see the honest, hard-working poor people in the 
world, and contrast their scanty meats, their uncomfortable homes and their 
Meager diet with the comfortable lodgings, the moderate labor and the abun- 
dance of good food, medical attendance, libraries, entertainments and other 
luxuries which our prisoners enjoy, I wonder that there are not more criminals. 
All honor to the patient, deserving toilers, who prefer an honest life of hardship 
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and who would starve rather than commit acrime. No habitual criminal cap 
claim that he erred through ignorance. If two experiences of three years or 
more each in prison have not opened his eyes to the error of his ways, nothing 
ever Will, and if he is caught the third time he should be kept where, in justice 
to society, he can do no further harm for many years.” 


Aw Prosate Jupce. — Judge Chandler, of Worcester, while 
judge of probate (for perhaps five years prior to 1762) kept open table 
on court days for the widows and orphans who were brought to his tribu- 
nal by concerns of business.! 


1. A probate judge of Worcester, 
Some hundred years ago, 
With hospitality used t’ 
Assauge his suitors’ woe ; 
Within his spacious dwelling 
A friendly feast was spread, 
Where widow and where orphan 
Were from his bounty fed. 


Behold the judge’s mansion ; 
Back from the dusty street, 

In front a soft, rich greensward, 
Above the branches meet 

Of hemlocks, elms and maples, 
Where squirrels love to play, 
And twittering birds in summer 
Proclaim the dawning day. 


No stern, austere formality 
Struck suitors with dismay, 

When lacking punctuality 

They came their court to pay ; 
The judge they found in waiting, 
Whene’er it pleased their will, 
Attentive, naught abating : 
Of strict judicial skill. 


No seal, no rules, no records 
Impeded prompt dispatch 
For bustling, brisk attorney 


1 Washburn, Judicial History of Mass., p. 388, quoting from Lincoln’s His- 
tory of Worcester. 
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Impatient coach to catch ; 
From that calm look benignant, 
Denying, yet with pain, 

No suitor turned indignant, 
Resolved to try again. 


5. Allowance, dower, partition 
Were themes he loved right well ; 
It served his high ambition 
To pass accounts and tell 
Executor, and devisee, 
Coparcener, widow, heir 

That his decree required no fee, 

That justice was his share. 


For orphan and for widow 
He felt a special care, 
But blushed to hear it said: ‘* Oh, 
My benefactor rare !’’ 

And when, their business ended, 
These suitors sought to go, 

To them a spread most splendid 
His constable would show. 


. ’Twas back, beyond the office, 
Across a lofty hall, 
Within a vast apartment 
With windows arched and tall, 
And cavernous fire-place yawngng 
From out the chimney’s gloom: 
The pride of Worcester county 
Was Chandler’s dining-room! 


. The richness of that luncheon 
What words of mine can tell! 
At Ober’s, Young’s, or Parker’s, 
Delmonico’s as well, 

Select the choicest dishes 

Of mutton, beef and veal, 
Whatever gourmand wishes, 
Quail, canvas-back, and teal ; 


9. Add puddings, fruits and sweetmeats, 
Tea, coffee, cider, cheese, 
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* And wines of finest vintage, 
Port, sherry; what you please, 
You'll have a faint conception 
Of what such suitors found, 
Who at this Worcester mansion 
Arrived on business bound. 


This judge’s probate lunches 
Were famed the wide world through, 
From Suffolk west to China, 
From Essex to Peru; 

And Lincoln’s storied pages 
Fill judges with despair 

Who seek in later ages 

John Chandler’s fame to share, 


Boston, Mass, 


A Birp tTHat CAN SING AND WILL NOT SING MUST BE MADE TO SING, — 
Such is the law, but where the courts come to enforcing it, there’s the 
rub. In De Rivafinoli v. Corsetti! the bill filed in September, 1833, 
alleged that the defendant had agreed with the complainant, manager of 
the Italian theater in New York, to sing, gesticulate and recite, in the 
capacity of primo basso in operas, serious, semi-serious and comic, for 
the term of eight months, commencing on the first of the following No- 
vember. The bill further alleged that the defendant had since making 
the agreement entered into a contract to sing at Havanna during the 
same months. Tle bill prayed for a specific performance of the con- 
tract, and also for a ne exeat. The latter had been granted, and the de- 
fendant being unable to give bail had been committed to prison. 
Chancellor Watwortn: ‘I suppose it must be conceded that the com- 
plainant is entitled to a specifie performance of this contract; as the law 
appears to have been long since settled that a bird that can sing and 
will not sing must be made tosing. (Old adage.) In this case it is 
charged in the bill, not only that the defendant can sing, but also that 
he has expressly agreed to sing, and to accompany that singing with 
such appropriate gestures as may be necessary and proper to give an 
interest to his performance. And from the facts disclosed, I think it is 
very evident also that he does not intend to gratify the citizens of New 
York, who may resort to the Italian opera, either by his singing, or by 


1 4 Paige, 264. 
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his gesticulations. * * * There might be some difficulty, even if 
the defendant was compelled to sing under the direction and in the 
presence of a master of chancery, in ascertaining whether he performed 
his engagement according to its spirit and intent. It would also be 
very difficult for the master to determine what effect coercion might 
produce upon the defendant’s singing, especially in the livelier airs; al- 
though the fear of imprisonment would unquestionably deepen his se- 
riousness in the graver parts of the drama, But one thing is certain; 
his songs will be neither comic, or even semi-serious, while he remains 
confined in that dismal cage, the debtor's prison of New York.’’ But 
the chancellor found a good excuse for not trying to make the singer* 
sing in the fact that no right of action had accrued either at law or in 
equity at the time the bill was brought, and therefore he held that the 
complainant was not entitled to a writ of ne éxeat and he set the singer 
free. 


Osrruary. — Ez-Chief Justice George William Brown, of Baltimore, 
the most eminent jurist in Maryland, died September 6, 1890, at Lake 
Mohonk, N. Y. He was born at Baltimore October 15, 1812, spent one 
year at Dartmouth College, going thence to Rutgers, from which he was 
graduated at the head of his class in 1851. He studied law and formed 
a partnership with Judge Prosviance. In 1853 Judge Brown came con- 
spicuously before the public as an advocate of municipal reform. In 
1858 he united with other prominent citizens to form a reform associa- 
tion, to put a stop to the ‘‘ Know Nothing ’’ violence which kept the city 
in bondage. In October, 1860, he was elected mayor by a majority of 
about eight thousand. 

Mayor Brown went into office at a critical time. The attack on the 
6th Massachusetts Regiment in the streets of Baltimore, April 19, 1861, is 
well remembered. Mayor Brown, who had used every endeavor to avert 
bloodshed, upon learning what had happened hastened to the spot, and 
ordered Marshal Kane to follow him with a body of police. The mayor 
met the troops marching rapidly followed by a hostile crowd, and, plac- 
ing himself at the head of the troops he went with them for some distance 
to Camden station. His presence, while it did not prevent further dis- 
order, served in a degree to avert a still more bloody conflict. President 
Lincoln afterward recognized the good faith in which the mayor and his 
colleagues in authority had acted. 

Shortly after this, however, military rule was established in Baltimore. 
On the night of September 12, 1861, Mayor Brown was arrested by the 
Federal authorities at his home and was taken as a prisoner to Fort Me- 
Henry, whence he was successively removed to Fortress Monroe, Fort 
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Lafayette and Fort Warren. While in confinement numerous offers 
were made by the government to release him, but all were coupled with 
conditions he could not accept. Finally, when his term of office had 
expired, in 1862, he was unconditionally released. 

In 1867, when the rule of the minority which had held control of the 
State and city government during and after the war was overthrown and 
popular government restored, Mayor Brown was chosen a member of 
the constitutional convention. In 1872 he was elected chief judge of 
the Supreme Court of Baltimore City. In 1885 he was nominated for 
the mayoralty on a non-partisan ticket, and polled a large vote, but was 
defeated. In 1889 Judge Brown was retired from the bench on account 
of having reached the age-limit, He was an earnest friend of all move- 
ments on behalf of humanity andeducation. He was one of the founders 
of the Maryland Historical Society, a trustee of the Peabody Institute 
and the Johns Hopkins University, a visitor to St. John’s College, and 
an active friend of many other prominent institutions. In 1849 he, with 
William H. Norris and Frederick W. Brune, compiled the first digest of 
the decisions of the Court of Appeals of Maryland. 


State Bar Association Reports. — We have recently received the 
annual reports of several Bar Associations and have found in them many 
matters of general interest to the profession. We have space for only a 
brief reference to the principal addresses, papers and reports, and an 
occasional quotation from them. Our examination of these reports 
strongly impresses us that these associations are accomplishing a great 
work in elevating the profession, in reforming the administration of 
justice, and in improving general legislation. 

Alabama. —The report of the twelfth annual meeting of the State 
Bar Association is a pamphlet of one hundred and sixty pages. The 
principal matters, aside from the minutes of the meeting, are an address 
by the President of the Association, Milton Humes, Esq. , upon the note- 
worthy changes in the statute law during the preceding year; a paper 
by Amos E. Goodhue, Esq., on ‘‘ The Ideal Lawyer ;’’ a paper by A. T. 
London, Esq., on ‘‘ Some Suggestions for Reform ;’’ a Report of the 
Committee on Legal Education and Admission to the Bar recommending 
that the court appoint a committee to examine applicants for admission 
to the bar; and an address by Chief Justice George W. Stone on 
‘* Judicial Reform,’’ in which he advocates a reform of the civil proced- 
ure of the State, by which one body of magistracy shall hear and de- 
termine all controversies whether they be matters of common law or 
equity jurisprudence, and in place of the forms of actions as now classi- 
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fied there shall be a uniform method of instituting suits, called a civil 
action. We quote the following : — 

‘* In England, where the old system had grown hoary if not venerable, 
the cumbrous machinery of the common Jaw has been struck down, and 
a new system of civil procedure substituted in place of it. This has 
greatly simplified proceedings to the professional man, and has achieved 
a much greater desideratum, in supplying to the suitor the means of 
having his entire controversy determined in a much simpler manner, 
and with one expense. And very many of the States of this Union 
have followed the example first set by New York and followed by En- 
gland, among them, the State of Massachusetts. I trust that I will be 
pardoned for indulging at tis place, in a slight departure from the rule 
of generalization, which the magnitude of my subject has forced me to 
adopt. In the early common law, before the meliorating effect of any 
equitable element was infused into it, there were many forms of action 
concerning land — many more than were necessary, as remedies are now 
understood. Landed estates were the chief property at that time, and 
what little there was of personal property was but little cared for. There 
were then but four forms of personal action; two in contract, and two 
in tort. The former were debt and covenant. Every lawyer, who has 
not forgotten his rules of pleading, will readily understand how inade- 
quate, even under liberal interpretation, these two forms of action were 
to meet all the varying questions that arise ex contractu. So there were 
but two forms of action in tort — trespass and detinue. And pleading 
was then so hampered with verbosity and technicality, that it was ex- 
ceedingly difficult to frame a good declaration, or to find a case that 
came up to the technical requirements of any one of these four actions, 
Strict conformity with technical rules was required, for technicality was 
then substance. The client frequently found himself in the remediless 
condition of the would-be prosecutor of the western border. Some 
petty thief had stolen his turkey. He suspected that one of his neigh- 
bors was the thief, and believed if he could obtain a search warrant, he 
could reclaim his turkey, and punish the offender. To the justice he 
went. Now, the justi¢e was fresh in office, having recently been in- 
ducted into it, and a book of forms constituted his library. The facts 
were laid before the justice, and he was asked to issue the search war- 
rant. He consulted his form book long, patiently and diligently. He 
found authority and a form for a warrant to search for a stolen hand- 
saw, but as for a stolen turkey, it was not in the book. So he gravely 
informed the prosecutor, that there was no law authorizing a warrant to 
search for a stolen turkey; but he proposed to do the next best thing 
for him. He would and did issue a warrant authorizing search for a 
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stolen hand-saw, informing the prosecutor if in searching for the hand- 
saw he found his turkey he might take and retain it. For said he 
gravely, ‘although the law has failed to provide a suitable remedy for 
you, it is clearly the law that no man can acquire a right to another’s 
turkey by stealing it. Thou shalt not steal, is the language of the good 
book itself.’ 

‘** But the justice, with all his blunders, was governed by a broader 
sense of right than the common-law judges of England formerly were, 
Before them, not to be able to present a case fuily up to the require- 
ments of one of the four forms of action, with all the technical exactness 
then deemed essential, was to be turned out of court with no redress 
whatever. And after all, the justice’s expedient was about as sensible 
as the action of ejectment, which, at a later day, grew into such use and 
favor with the English people, as to supersede, in a measure, all other 
actions for the recovery of lands.’’ 

Illinois State Bar Association. —The report of the twelfth annual 
meeting, 1889, contains, besides the minutes of proceedings, the annual 
addwess by the President, Thomas Dent, Esq.; a paper by Alfred 
Ennis, Esq., on ‘‘ Commerce, Intrastate and Interstate; its Regula- 
tion and Taxation ; ’’ a paper on ‘* Ideal Law,”’ by L. L. Coburn, Esq. ; 
a memorial address on William R. Welch, lately one of the judges of the 
Appellate Court, by Judge Samuel S. Gilbert; a paper on the ‘* Law of 
Elections,’’ by Judge Richard Prendergrast; and a paper on Relief of 
the Federal Court’s Docket by J. H. Raymond, Esq. 

‘** Ideal law ’’ is upon a subject different from that which the words of 
themselves suggested. Mr. Coburn says: ‘* The laws pertaining to the 
rights of property apply to the rights of the artisan, the rights of the 
author, and to the rights of the inventor, and should secure to each 
the full right to enjoy the fruits of his labor; but there are two kinds of 
property produced by them: one kind may properly be called 
material property, and the other kind ideal property; and in the same 
sense the law pertaining to the rights of property may be subdivided 
into two classes, the law pertaining to material property and the law 
pertaining to ideal property, or, as I term it, ‘ideal law.’ We have in 
our statute books also copyright law and a patent law. The purpose and 
object of these two statutes is, one to protect the author, and the other 
to protect the inventor, in the enjoyment of their ideal property which 
they respectively produce. - - - = 

** Roman law held, that ifa man wrote upon parchment that belonged 
to another, the writing belonged to the person who owned the blank 
material, We nowhere find that the Roman law recognized any property 
right in ideas, but based the right upon the possession of the manu- 
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script. Although Blackstone, in his Commentaries, recognized the right 
of the inventor and the author to the fruits of his labor upon the princi- 
ple of his originating and producing it, he still found that he had no right 
of property in the same under the common law of England; that the 
law which protected them in their property rights was purely statu- 
tory. - - 

‘* Lord Camden, in his famous argument delivered in the House of 
Lords, in Miller vy. Taylor, said: *‘ Knowledge has no value or use to 
the solitary owner; to be enjoyed, it must be communicated. Glory is 
the reward of science, and those who deserve it scorn all meaner 
views. - - 

‘« In generations to come, all inventors will be awarded the gratitude 
of the beneficiaries of the inventions, but, in most instances, they and 
their descendants continue to struggle on in poverty, although the pro- 
ducts of their labor have an actual value almost surpassing computation. 
These inventions, like the works of authors, are always with us as stim- 
ulants and educators, from which others start in their labor of investi- 
gation and advancement in the progress of civilization. 

‘¢ The inventor is worthy greater consideration from our government 
than he has ever received. The rapid development of this country is 
largely due to the labors of the inventor. Our imperfect and inade- 
quate patent law has a wide influence in stimulating inventions, and has 
contributed more largely to the material growth of this country in the 
last one hundred years than any other law relating to our material de- 
velopment. The inventor’s labor being intellectual and material, has 
largely developed that mechanical ingenuity and critical investigation 
for which Americans have become famous: and the remarkable ma- 
chines, such as the gin and loom, in connection with the manufacture of 
cotton cloth; the agricultural machinery, that enables a single farmer 
to cultivate an entire farm; the machinery and process that enables the 
transformation of iron ore to steel ingots; the improvements that en- 
able the traveler to span the continent in a few days, and the farmer to 
take his products to distant markets, and the merchant to know the 
prices of the markets of the world daily or hourly, —are all the direct 
results of the labors of ourinventors. Without them this country would 
have still been comparatively a wilderness. This class of men, who, 
from the very nature of things, are the advance guard in original inves- 
tigation as well as mechanical ingenuity, should have more considera- 
tion at the hands of the government. The patent oflice at Washington 
should be made an adequate and independent executive department, 
and filled with the most skilled persons in the country in that particular 
line of thought and investigation, that every invention may be thoroughly 
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understood and appreciated. Then letters-patent would be made clear 
and concise, pointing out exactly the particular property of each in- 
ventor. There should also be a separate and especially qualified ju- 
diciary, to which all litigation in patent causes be submitted.”’ 

Mississippi Bar Association Report of the fifth annual meeting held 
January 9, 1890. In the address of the President, Hon. R. A. Hill, we 
find this testimony in favor of an appointed instead of an elected ju- 
diciary. 

‘*T have occupied judicial positions under every mode in which they 
are conferred. I have been elected by the people, have been elected 
by the legislature and have been nominated by the executive and con- 
firmed by the Senate, and know from experience that the latter mode 
places the judge in a position to enable him without embarrassment to deal 
out even-handed justice more than when conferred in either of the other 
modes. In giving this testimony, humble as it may be, I claim to bea © 
disinterested witness, as I never expect to be an applicant for any office, 
judicial or otherwise. There may have been mistakes made in the se- 
lection of a few of our judges. This is inevitable under any system, 
but I believe they have been fewer under our system than any other.” 

The other matters contained in this report are the reports of officers 
and committees, and a long and learned paper on ‘‘ Tax Titles,”’ by R. 
H. Thompson, Esq. 

Missouri Bar Association. — The report of the ninth annual meeting 
held at St. Louis, October 1, 1889, is largely taken up with the general 
minutes of proceedings. The appendix contains the annual address of 
the President, Hon. James B. Gantt, on ‘‘ The Noteworthy Changes in 
the Statute Law ;’’ a paper by Henry W. Bond, Esq., on ‘* Changes in 
the Law of Coverture ;’’ and a paper on ‘‘ Our Divorce Laws,’’ by Ed- 
ward P. Gates, Esq. 

New Hampshire — Grafton and Coos Bar Association Report 1889.— 
** One would not be surprised to find an institution of this kind fostered 
by the warm blood of the South, but it is like finding a rose in an arctic 
region to read the record of the Grafton and Coos Counties’ Bar Asso- 
ciation. The printed volumes of the proceedings of this association are 
interspersed with poems. It is quite evident that these New Hampshire 
brethren know how to unbend. May they live long and prosper! No 
other association has as good a time as they. No other association with 
a jurisdiction of similar extent has done such thoroughly creditable work 
or published such interesting reports.’”” Thus spoke Walter B. Hill, 
President of the Georgia Bar Association, in his address at Atlanta, two 
yearsago. Some of the sleepy State Bar Associations that have held no 
meetings or have published no reports for years ought to be stirred into 
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action by the contemplation of what the lawyers of these two northern 
hill counties of New Hampshire have done for the honor and dignity of 
the bar and the good-fellowship and enjoyment of its members. 

The report opens with the address of welcome by Hon. William Hey- 
wood, who has been president of the Association ever since its organi- 
zation in 1882. Then follows an address by Hon. John S. H. Frink, 
who thus states his topic: ‘‘ Has our jurisprudence, during the last 
half of this century, fulfilled the law of life? Has it moved during our 
day and generation?’’ We quote a few of the good things he said: 
‘*] think there is a disposition among us to believe that the Bar in our 
day has intellectually degenerated ; that its members do not compare 
in legal erudition and forensic ability with the great luminaries of the 
early years of the century. It is the opportunity, — perhaps rather 
than the opportune necessity — that makes the lawyer no less than the 
soldier and statesman. i 

** Appeals are less frequently made to the sympathies and passions of 
the jurors, but oftener to their judgment and understanding. At no 
more remote period than my student days, I have, on more than one 
occasion, seen a gentleman, distingufShed for his eloquence alike in this 
county and my own, arise with great dignity, button his artistic coat 
of * blue and gold,’ around his erect and elegant form, and after his 
obeisance to court and jury, turn around and address the assembly in 
the court room, ignoring for long periods the very presence of the judge 
and panel. This he invariably did when the case presented any political 
aspect. Such procedure then passed almost without comment, certainly 
without rebuke. To-day, even that most placid of nisi prius judges, 
Lewis W. Clark, might interrupt him; Judge Allen would be likely to 
interject a word or two of his own; and the Chief Justice would prob- 
ably commit him for contempt; and all would concur in setting the 
verdict aside. The court does not encourage forensic display. The 
advocate of these times, who would enforce or adorn his argument by 
apt illustration or pertinent anecdote, must be very skillful and fortunate 
or he will endanger his verdict. Undoubtedly there has been a leveling 
up of our profession within the past forty years. 

‘* When I first came to the Bar it was their wont to instruct the grand 
jury upon the origin of the common law; the distinction between that 
and the civil law; the ancient modes of trial by battle ; of the rudiment- 
ary organization of some inquisitorial tribunal; of the benefit of clergy ; 
of bloody punishments for bloodless crimes ; of the development of our 
present organization of the grand jury; of Magna Charta; and occa- 
sionally, of the duties and obligations of the grand jurors; all in one ex- 

haustive address. A little later on, when the common people were 
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supposed, from the frequency -of these instructions, to have become 
sufficiently learned in legal lore, — they expounded some vexed ques- 
tions of local history. They discussed the authenticity of the Wheel- 
wright deed, or gave a history of the Masonian claims, or settled the 
disputed boundary between New Hampshire and its sister State, or de- 
termined whether the first settlement was at Dover Neck or Odiorne’s 
Point, — to their own satisfaction, and edification of their auditors, who 
per force of law, were never less than twelve, if they sometimes ex- 
ceeded twenty-three. - - - - 

‘** There has been a marked change in the last few years in the treat- 
ment of witnesses. The truthful, honest witness, who has knowledge 
that compels him to testify, does not on that account forfeit his right to 
courteous treatment by counsel. - - - - 

‘* It is not every counsel who can turn an unexpected reply, and if it 
is to one’s disadvantage, the temptation is very great to lose one’s 
temper. This disadvantage is sometimes lost sight of by jocular treat- 
ment of the subject, which is not, perhaps, unfair to the cause or the 
witness. A remarkable instance of a quickness (which we can all ad- 
mire, but few imitate) to adapt one’s self to the situation, is told in the 
books of Lord Mansfield. Two witnesses, old men and brothers, by the 
name of Elm, were examined before him. The first and younger brother 
appeared upon examination to be a man of remarkably temperate habits, 
and thereupon His Lordship volunteered the statement that ‘‘ he had 
always found without temperance longevity was never attained.’’ When 
the elder brother appeared and his relationship was disclosed the Chief 
Justice said to him he supposed like his younger brother he was a man 
of very temperate habits. The witness, disdaining to take to himself 
virtues he did not possess, replied that he was a very old man but his 
memory was clear and he could not remember the night he had gone to 
bed sober. This seemed a practical contradiction of His Lordship’s 
theory, but he replied without hesitation, ‘ this teaches us what every 
carpenter knows, that Elm, whether it be wet or dry, is a very tough 
wood.’ ”’ 

The other contents of the report are a poem by Jason H. Dudley, Esq., 
an address on ‘‘ Proposed Constitutional Amendments,’’ by Hon. Will- 
iam S. Ladd; and a biographical address by John M. Marshall on 
John M. Shirley, formerly reporter of the Supreme Court of the State 
and author of ‘‘ The Dartmouth College Causes,’’ ‘‘ Farm Laws in New 
Hampshire ’’ and numerous articles in legal and other journals. The re- 
port also contains anaccount of the post prandial exercises ; a biograph- 
ical sketch of William Heywood, the president of the association, by 
George N. Dale, Esq. ; a memorial address upon Andrew Salter Woods, 
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LL. D., formerly Chief Justice of the Superior Court, by Harry Bing- 
ham, Esq. ; and a report from the committee on Legal History and Bio- 
graphy by the chairman, C. B. Jordan, Esq., on the Court House in 
Grafton county. 

New Mexico.— The report of the fifth annual session of the Bar As- 
sociation of this territory held in January, 1890,is athand. ‘The Asso- 
ciation seems to be a vigorous one. The annual address was delivered 
py the retiring president, Hon. Frank Springer. It relates to Land 
Titles in New Mexico, and advocates the appointment of a judicial tri- 
bunal for their settlement. The article by the United States Surveyor- 
General, Geo W. Julian, in the North American Review on ** Land Steal- 
ing in New Mexico” is very severely criticised and denounced. 

G. C. Preston, Esq., presented a paper on the ‘* Influence of the 
Roman Law upon that of England.’’ 

The Special Committee onthe History of Bench and Bar of New Mexico 
presented its first report through its chairman, Ralph E. Twitchell, 
Esq. The first biographical sketch is of Joseph G. Palenw, who was 
appointed chief justice of New Mexico in April, 1869, by President Grant, 
and retained that position till his death December 21, 1875. 

The second sketch is of Kirby Benedict who was for thirteen years a 
justice of the Supreme Court of New Mexico, having been first appointed 
in 1853 by President Pierce, and re-appointed by Presidents Buchanan 
and Lincoln. The latter made him chief justice of the court. He was 
an able lawyer and judge; but was violent in his beliefs and prejudices, 
and was addicted to the inordinate use of strong drink. A great many 

stories are told of him, among which are the following, which we take 
from the committee’s report :— 

‘Judge Benedict, like a great many others of his day and since 
was an ardent admirer of the game of ‘Draw.’ He had a fixed and . 
unfortunate habit of borrowing money from others playing in a game. 
Once while holding court at Las Vegas he sat in a game in which a man 
named Dick Kitchen held a hand and in a short while began bor- 
rowing of him. Dick was then on the petit jury and the next morn- 
ing when court opened, the jury was called and when Kitchen’s name 
was announced, he failed to respond. Benedict directed a fine of ten 
dollars to be entered up against him. Presently Kitchen came into the 
court room and the judge informed him of what had been done. Dick 
responded, ‘ That's all right, your Honor,’ and took his seat, wrote a 

note and passed it up to the judge. Benedict took out his glasses, read 
the note, andimmediately said: ‘ Your excuse, Mr. Kitchen, is satisfac- 
tory. Mr. Clerk, the fine against Mr. Kitchen is remitted.’ There was 
a good deal of curiosity to know what Kitchen had written him and af- 
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ter court the lawyers got around Kitchen and made inquiries. He said 
he did not write much; only a line, and upon being pressed said it was 
‘Pay me the money you borrowed of me last night and I will settle the 
fine.’ 

On another occasion the grand jury indicted the United States attor- 
ney, the attorney general, the marshal, the clerk of the Court and 
most of the members of the bar for gambling. The lawyers got together 
to consult as to the best course to be pursued and they agreed that 
Benedict would impose the maximpm fine the Jaw would allow, unless 
they could head him off. So evidence was sent before the grand jury 
of Judge Benedict’s gambling and he also was indicted. 

The indictment was presented and the case against the judge was put 
upon the docket as ‘‘ No, 19.’? The next morning after the indictment 
was returned the judge said: ‘* Mr. Clerk,in No. 19, on the criminal 
docket, you will enter a plea of guilty. for the defendant and his punish- 
ment is assessed at a fine of five dollars.’”” The others then pleaded 
guilty and were each fined $5.00 and costs. The records fail to show 
whether the fine against the court was ever paid or not. 

Probably the best anecdote of Judge Benedict is that told relative to 
his sentence of death pronounced upon one Jose Maria Martin, who was 
convicted of murder in the District Court of Taos county under a state 
of facts showing great brutality, and with absolutely no mitigating cir- 
cumstances. Judge Benedict said: ‘‘ Jose Maria Martin, stand up — 
Jose Maria Martin, you have been indicted, tried and convicted by a 
jury of your countrymen of the crime of murder, and the court is now 
about to pass upon you the dread sentence of the law. As ausual thing, 
Jose Maria Martin, it is a painful duty for the judge of a court of justice 
to pronounce upon a human being the sentence of death. There is 
’ something horrible about it and the mind of the court naturally revolts 
from the performance of such a duty. Happily, however, your case is 
relieved of all such unpleasant features and the court takes positive de- 
light in sentencing you to death. 

‘* You are a young man, Jose Maria Martin; apparently of good phy- 
sical cons‘itution and robust health. Ordinarily you might have looked 
forward to many years of life and the court has no doubt you have, and 
have expected to die at a green old age; but you are about to be cut off 
in consequence of your own act. Jose Maria Martin, it is now the spring 
time; in a little while the grass will be springing up green in these 
beautiful valleys, and on these broad mesas and mountain sides flowers 
will be blooming; birds will be singing their sweet carols, and nature 
will be putting on her most gorgeous and her most attractive robes, and 
life will be pleasant and men will want to stay, but none of this for you, 
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Jose Maria Martin, the flowers will not bloom for you, Jose Maria Martin ; 
the birds will not carol for you, Jose Maria Martin; when these things 
come to gladden the senses of men, you will be occupying a space about 
six by two beneath the sod, and the green grass and those beautiful 
flowers will be growing above your lowly head. 

“The sentence of the court is that you be taken from this place to 
the county jail; that you be there kept safely and securely confined, in 
the custody of the sheriff, until the day appointed for your execution. 
Be very careful, Mr. Sheriff, that he have no opportunity to escape and 
that you have him at the appointed place at the appointed time. That 
you be so kept, Jose Maria Martin, until, — Mr. Clerk on what day of 
the month does Friday about two weeks from this time come? ‘ March 
22d, your Honor,’ — very well, until Friday the 22d day of March, 
when you will be taken by the sheriff from your place of confinement to 
some safe and convenient spot within the county; that is in your dis- 
cretion Mr. Sheriff — you are only confined to the limits of the county, 
and that you there be hanged by the neck until you are dead and — the 
court was about to add, Jose Maria Martin, ‘ may God have merey on 
your soul,’’ but the court will not assume the responsibility of asking an 
All-Wise Providence to do that which a jury of your peers refused to 
do. The Lord couldn't have mercy on your soul. However, if you 
affect any religious belief, or are connected with any religious organiza- 
tion, it might be well enough to send for your priest or minister and 
get from him — well — such consolation as you can, but the court ad- 
vises you to place no reliance upon anything of that kind. Mr. Sheriff, 
remove the prisoner.”’ 

New York State Bur Association. — The proceedings of the thirteenth 
annual meeting held in January, 1890, make a substantial volume of 
more than three hundred and fifty pages. The membership of the 
association has been largely increased during the past year. The 
influence of the association has grown to be such that it has been chiefly 
instrumental in securing the creation of the Judicial Constitutional Com- 
mission, now in session to review the judiciary system of the State; also 
to secure the passage of several important acts of the legislature 
amending the Civil and Criminal Codes, and wholesome laws touching 
the disbarment of unworthy members of the profession. The report of © 
the accomplished, learned and laborious secretary of the association, L, 

B. Proctor, Esq., gives a good account of the work of the association 
during the year. We can refer only briefly to the principal interesting 
matters contained in the report. These are the annual address by the 
President, William N. Arnoux, Esq., the address of Robert G. Ingersoll, 
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Esq., on ‘* Crimes against Criminals,’’ which has been widely published ;1 
a report of the Committee on Legal Biography, by Charles A. Peabody, 
Esq., containing interesting biographical sketches; and a report on the 
amendment of the constitution of the United States, by Elliott F, 
Shepard, Esq., chairman of the committee, containing a table of the 
three hundred and seventy-four propositions that have been made during 


the period 1851-1888 to amend the constitution, and recommending the - 


adoption of an amendment which shall give to Congress the exclusive 
power of regulating marriage and divorce in the United States. The 
toasts and speeches at the annual banquet are given. The occasion and 
the mood of the hearers doubtless make them interesting. In response 
to the toast the ‘‘ Lawyer as a Legislator,’’ John J. Lindon, Esq., had 
something interesting to say. ‘I believe that I have discovered why it 
is that the people of this State, and of all English-speaking communities, 
with such remarkable unanimity insist upon lawyers representing them 
in the legislature. It is found in the history of our race way back cen- 
turies ago, when King Henry the Fourth, in the year 1404, convened at 
Coventry, that remarkable assemblage of men which contained no law- 
yers, and which has come down to us known in the slang of history as 
the Dunce’s Parliament. It has been known better as Purliamentum 
indoctum, and when I received a premonition of approaching trouble 
from our very eflicient secretary, a few days ago, I went down into the 
State Library for the purpose of finding if I could what the great fathers 
whom we revere had to say about that very remarkable body of King 
Henry the Fourth. - - - - 

‘** Another ancient author, not so well known as the great rival of 
Bacon, commented upon the ‘ lacke-learning’ Parliament. This was Sir 
Bulstrode Whitelocke, who, during the reign of Charles II., wrote a 
book which he dedicated to that royal and virtuous head of the church, 
which he entitled, ‘ Notes on King’s Writ for Choosing Members of 
Parlement.’ Said Sir Bulstrode: In 5 H. 4 the King being in great want 
of money and fearing that if the lawyers were parlement men they would 
oppose his excessive demands and hinder his illegal purposes (accord- 
ing to their knowledge and learning in the laws and publique affayres) ; 
to prevent this the king issued forth writs of summons with a clause of 
‘nolumus’ in them to this effect. ‘ We will not that you or any other 

herife of our kingdome or any other man of lawe by any means be 
chosen.’ This parlement was held 6 Hen. 4 and was called the lacke- 
learning parliament; either (saith our historian) for the unlearnedness 
of the persons, or for their malice tolearned men. It is stiled by Thomas 
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Walsingham in his margent, ‘the parlement of unlearned men’ and 
from them thus packed the king (saith our author) obtained a graunt 
of an unusual taxe and to the people ‘full of trouble and very griev- 


ous 99 


Then we have the post-graduate prize essay by Eugene D. Hawkins, 
Esy., on ‘* The Rights of Minority Stockholders, and what Legislation, 
if any, is needed for Their Protection ;’’ a paper by Nathaniel C. Moak, 
Esq., on the ‘* Liability between Relatives for Services, Support and on 
alleged Implied Contracts,’’ in which many cases are cited; a paper 
‘‘ What shall be done to relieve our Courts,’? by J. Newton Fiero, 
Esqy., who was chairman of a committee of two who prepared the bill 
for the constitutional convention now in session; and last of all the ad- 
mirable address of John F. Dillon, Esq., on ‘‘ A Century of American 
Law.’ This address is full of good things, or in other words, is all 
good, 

Ohio State Bar Association. — Report Vol. X. of proceedings at the 
annual meeting held at Put-in-Bay, July, 1889. This volume consists 
of about two hundred pages, of which about one hundred and _ fifty 
pages are given to the reports of officers and committees and of the dis- 
cussions at the meetings. The annual address of the President, Hon. 
J. J. Moore, is given in an appendix. He speaks thus of Put-in-Bay: 
‘It was here that Commodore Perry ‘ put in’ after the battle of Lake 
Erie had been fought and won; and it is here that the lawyers of Ohio 
have ‘ put in’ after battles hard fought have been won or lost. They 
have come here as did Commodore Perry, ‘ for repairs.’ ’’ 

Some Bar Association meetings have been criticised as meetings for 
mutual admiration; and Mr. Moore admits that expressions of adula- 
tion and compliment are more frequent than expressions of criticism. 
He adds: ‘* While we are eminently just in bestowing compliments, 
we too frequently refrain from criticism and censure when deserved. 
We can elevate the standard of the lawyers by being more severe in our 
methods. The profession of the law is brought into disrepute and 
those in it of the highest honor and most rigid integrity are made to 
suffer humiliation, because of the dishonest and corrupt methods of the 
shysters and scalawags that have been admitted to the Bar. They are 
permitted to remain not because they so deserve, but for the reason 
that no individual member feels called upon to take the proper steps to 
purge the profession.’”” - - = = 

‘¢ Strip our bar of its unworthy members, and we can say as much 
for it as did Lord Erskine for the English Bar, when he proclaimed in 
his unequaled eloquence: ‘I will forever, at all hazards assert the 
dignity, independence and integrity of the English Bar; without which 
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impartial justice, the most valuable part of the English constitution, 
cannot be administered.” - - - - 

‘** At one time Lord Erskine and Curran met at dinner at Carleton 
House. The royal host directed the conversation to the professions of 
his guests. Lord Erskine took the lead. ‘ No man in the land,’ said 
he, ‘need be ashamed of fbelonging to the legal profession. For 
my part, of a noble family myself, I feel no degradation in practicing 
it. It has added not only to my wealth but to my dignity.’ Curran 
was silent, which the host observed, and called for his opinion. ‘ Lord 
Erskine,’ said he, ‘ has so elegantly described all the advantages to be 
derived from his profession that I hardly thought my opinion worth 
adding. But, perhaps, it was; perhaps I am a better practical in- 
stance of its advantages than his lordship. He was ennobled by birth 
before he came to it, but it has (bowing to his host), in my person, 
raised the son of a peasant to the table of his prince.’ 

‘* Draw the line between the lawyer of intelligence and integrity, and 
the one of either ignorance or who resorts to dishonest and corrupt 
methods —rid the profession of the latter — we can then disarm our as- 
sailants, override the prejudice that exists against us and re-establish 
public confidence. We can aid largely in securing the enforcement of 
the law, without which disrespect for both the law and the courts will 
exist.”’ 

Much in the same strain is the address of Hon. J. T. Brooks on ‘‘ The 
Morality of the Profession.’’: Here are some of his home thrusts : — 

‘* Society demands of a lawyer, First —that he know the law which 
he professes to practice. If he attempts to practice what he does not 
know, the result is loss to his client and disgrace to himself. It is not 
expected that he should know all law before he begins to practice, or 
at any one moment, but that before he gives advice he should know 
what he is advising, and in this respect he should clothe himself with 
modesty, as with a garment. It has been said that a lawyer at thirty 
thinks he knows everything; at forty he doubts if he knows anything, 
and at fifty he is sure he knows little or nothing. I remember with in- 
terest a remark made by a late member of our Supreme Court, who 
long held a high place in the respect and affection of the Bar, 
when approaching sixty years of age, that never did he learn law more 
rapidly, nor with greater pleasure, than at that period of his life. 
Knowledge of the law can be acequired in but one way; hy close, pa- 
tient, long-protracted study. It comes neither by inheritance nor 
purchase. A quick and easy perception of legal principles; a bright, 
intuitive legal instinct is sometimes, though rarely transmitted from 
father toson. But unless these strokes of genius are supplemented by 
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conscientious study, mediocrity is the fate and disappointment the for- 
tune of the possessor, - - - = 

‘* It is a narrow definition of a lawyer’s mission, that it is his duty to 
protect his client, right or wrong. Lord Brougham gave the principle 
the benefit of his ingenious support. But the doctrine is vicious to the 
last degree, and should be often brought to the bar of public opinion for 
condemnation. If it has any foundation in morals, it is in the trust re- 
lation that exists between lawyer and client. The answer is, there 
should be no trust relation between a lawyer and malefactor. The re- 
lationship should never begin, or if begun in ignorance or doubt, it 
should be dissolved the moment it is known that justice will be per- 
verted if the relationship continues. And I will trust the lawyer himself 
to decide whether his client is right or wrong, provided he will act on 
his knowledge. 

‘‘Nothing tends so strongly to prevent wrong, as the certainty of 
punishment. In criminal cases, although the fact of the crime is sure to 
be discovered, the author is often unknown. The possibility of avoid- 
ing detection gives confidence to the criminal. But in civil cases, where 
one man has wronged another in person or property, both the wrong and 
the author are sure to be known. - - = = 

‘*The devices of the profession in criminal practice are the scandal 
of the age. Murder is committed in open day for greed, hate or re- 
venge. ‘The astute lawyer pleads emotional insanity, or finds justifica- 
tion in the barbaric instincts which still linger in the human breast, and 
the murderer goes unhung. The constant acquittal of criminals, 
through technical objections to the record and by emotional appeals to 
the jury, are the deepest stain on the profession. A few years ago a 
school teacher in Chicago, standing in his home in the presence of his 
wife, in broad daylight, was shot dead by a ruffian who bore against 
him a personal grievance, and had come to his house for the express 
purpose of murdering him. Eminent counsel was retained for the de- 
fense and an acquittal secured. It was spoken of as a great profes- 
sional triumph. But the assassin should have found a grave beneath 
the gallows and the lawyer expelled from the bar. A few years ago the 
Chief Justice of Kentucky was murdered by a man against whom the 
Supreme Court had affirmed a judgment. The assassin is free, but un- 
fortunately murder is so common there that the fact of his freedom is no 
reproach to the State. These cases are but two in hundreds. Shall a 
prisoner then be tried without counsel? No. But if guilt is certain, 
let the facts and the law be stated, and the accused put upon the merey 
of the court. The law should be vindicated even at the expense of an 
ancient legal maxim; and if I can secure that dominion of the moral 
VOL. XXIV. 55 
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sense, for which I contend, I will risk the lawyer doing justice to hig 
client, when there is reasonable doubt of his guilt. - - - - 

‘* There is a marked growth in the disposition of the people to take 
the law in their own hands, for bad purposes as well as good. We see 
it in the violent demonstrations of labor organizations, which apparently 
have no fear of the law, and in mobs executing vengeance on criminals, 
lest the law should never punish them. We know there is large decrease 
in the amount of litigation, and that business men are gradually learn- 
ing to settle their disputes by arbitration, - - - - 

‘* A more alarming evilis the spirit of lawlessness that is abroad in the 
land and the disposition of men to enforce their private aims by open 
violence and crime. The human race has had mobs to deal with at in- 
tervals, since the beginning of organized government. But the demon 
of anarchy has not planted itself in the midst of our civilized people and 
begun its brutal, bloody reign until within the last twenty years. So- 
ciety is now called upon to decide whether it will strangle this monster 
or be strangled by it. I do not refer to the occasional outbreaks which 
occur when the passions of a people are suddenly stirred. Their sober 
sense soon returns and the loss incurred is soon repaired. I speak of 
the deliberate attacks which are made upon men and property by trade 
and labor organizations, when they would dictate the wages they shall 
receive, and would stop all labor and all manufacture and all commerce 
unless they can have what they want. They rise to such numbers that 
the ordinary forces which society has provided for its protection are of 
no avail. They seize or destroy the property of innocent people. They 
cruelly maim and murder innocent animals and men on the streets. 
They sack buildings, blockade thoroughfares, destroy public works and 
hurt and hack to pieces at the work bench or in the presence of their 
families inoffensive workmen who wish to work, that they and their 
families may not starve. If argument is needed to convince you that 
homes and lives are in danger under such a reign, the case is hopeless. 
Life and property when held at the pleasure of a mob, are of no value. 
Caprice gives and caprice may take away. What we have to do is to 
consider how we shall save ourselves. I have hinted at some of the 
causes which make men bold to break the law. I say with confidence 
that if the lawyers of the land determine that the law shall be obeyed, 
that punishment shall follow crime, swift and sufe as fate, anarchy 
will cease and its subjects disappear, in fear, if not in respect of the law. 
Public opinion must be aroused against them. Moral support must 
be given to courts and physical aid to public officials, to encourage 
them to protect society by putting down these malefactors.’’ 
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West Virginia Bar Association. — Proceedings of the third annual 
meeting held at White Sulphur Springs, July 29, 1889. About half of 
the hundred and fifty pages of the report is taken up with the minutes 
of the discussion of the several matters brought before the meeting. 

The appendix contains the annual address of the president, B. Ben- 
jamin Mason Ambler, Esq., who spoke upon the subjects of Ballot 
Reform, Land Laws and Instructions to Jurors, as indicating in what 
diverse directions the association might be employed. The annual 
address was delivered by Charles Marshall, Esq., of Baltimore, upon the 
“ State of the Law regulating Corporations,’’ in which he spoke particu- 
larly of monopolies. There is also a prize essay by John R. Donehoe, 
Esq., on ‘* The Effect of the Statute authorizing the Action of Assumpsit 
to be brought on a sealed Instrument, in relation to Pleading and Evi- 
dence.”’ 
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NOTES OF RECENT DECISIONS. 


Trustees Respoysisce ror Imparrep Funps.! — A decision of great 
importance in its bearing on the management of estates and the respon- 
sibility of trustees has just been rendered by the full bench of the Sup- 
reme Court of Massachusetts. Judge Field delivering the judgment of 
the court said :— 


* A trustee in this Commonwealth undoubtedly finds it difficult to make sat- 
isfactory investments of trust property. The amount of funds seeking invest- 
ment is very large. The demand for securities which are as absolutely safe as 
is possible in the affairs of the world, is great and the amount of such securi- 
ties is small when compared with the amount of money to be invested. Trusts 
frequently provide for the payment of income to certain persons during their 
lives, as well as for the ultimate transfer of the corpus of the trust property to 
persons ascertained or to be ascertained at the termination of the trust, anda 
trustee must so far as is reasonab’y practicable, hold the balance even be- 
tween the claims of the life tenants and those of the remainder-men. The life 
tenants desire a large income from thetrust property, but they are only entitled 
to such anincrease as it can earn when invested in such securities as a pru- 


dent m:n invests his own money and, having regard to the permanent disposition 
of the fund, would consider safe. 


“4 prudent man possessed of considerable wealth, in investing a small part 
of his property, may wisely enough take risks which a trustee would not be 
justified in taking. A trustee whose duty it is to keep the trust fund safely in- 
vested in productive property, ought not to hazard the safety of the property 
under any temptation to make extraordinary profits, Our cases, however, show 
that trustees in this Commonwealth are permitted to invest portions of trust 
funds in dividend paying stocks and interest bearing bonds of private business 
corporations when the corporations have acquired by reason of the amount of 
their property and the prudent management of their affairs such a reputation 
that cautious and intelligent persons commonly invest their own money in the 
stocks and bonds as permanent investments. 

** The experience of recent years has perhaps taught the whole community 
that there is a greater uncertainty in the permanent value of railroad proper- 
ties in the unsettled or newly settled parts of this country than was anticipated 
ten years ago. Without, however, taking into consideration facts which are 
now commonly known, and confining ourselves strictly to the evidence in the 
case, and the considerations which ought to have been present to the mind of 
the appellant when in May and August, 1881, he made the investments in the 


1 In re Dickinson, Boston Daily Advertiser, Sept. 6, 1890. 


850 
0 
t 

1 


NOTES OF RECENT DECISIONS. 851 


stock of the Union Pacific R. R. Co., we think it appears that he acted in entire 
good faith and after careful inquiry of many persons as to the value of the 
stock and the propriety of the investment. We cannotsay that it is shown to 
our satisfaction that the trustee s» far failed to exercise a sound discretion 
that the investment should be held to be wholly unauthorized. 

«Still it must have been manifest to any wellinformed person in the year 1881, 
that the Union Pacific R. R., ran through a new and comparatively unsettled 
portion of the country; that it had been constructed at great expense as repre- 
sented by its stock and bonds and was heavily indebted, that its continued 
prosperity depended upon many circumstances which could not be predicted 
and that it would be taking a considerable risk to invest any part of a trust fund 
in the stock of such a road. 

“In this case the whole trust fund appears by the first account to have been 
$16,260. On May 9, 1886,the trustee bought 30 shares of the stock of the Union 
Pacific R. R. Co. at $119 per share, which with commissions amounted to $3,573. 
This is an investmentof between one-fourth and one-fifth of the whole trust fund 
in this stock and is certainly a large investment relatively to the whole amount of 
the trust fund to be made in the stock of any one corporation. After this, in 
Aug. 16, 1881, he purchased 20 shares more at $123 per share, amounting with 
commissions to $2,475. The last investment we think cannot be sustained, as 
made in the exercise of a sound discretion, while we recognize the hardship of 
compelling a trustee to make good out of his own property, a loss occasioned 
by an investment of trust property, which he has made in good faith and upon 
the advice of persons whom he thinks qualified to give advice, we cannot on the 
evidence hold that the trustee was justified in investing in such stock, as this 
was so large a proportional part of the property. 

“It appears bythe report of the single justice before whom this case was 
tried that ‘the time has now come for a final distribution of said trust fund.’ 
It does not appear that when the first account was allowed, there was any 
adjudication of the questions before us, and they are not therefore res adjudi- 
cate, and no assent to these instruments is shown on the part of the persons 
now entitled to the trust property. 

“The result is that this last investment is disallowed and the trustee must 
be charged with the amount of it, to wit, $2,475, with simple interest therein 
from Aug. 16, 1881, and must be credited with any dividends therein, which he 
has received and paid over with simple interest on each from the times each 
dividend was received. The decree of the probate court must be modified in 
accordance with this opinion. Decree accordingly.’’ 


State SOVEREIGNTY IN THE U. S. Supreme Court—McGaney v. 
Stare or Virersta, 10 Sur. Cr. Rer. 972.—The Pullman Company 
has just commenced a suit in the U. §S. Cireuit Court at Atlanta, 
Georgia, asking for a perpetual injunction restraining the controller 
of Georgia from collecting a tax of $32,000 imposed by the Georgia 
Tax Act of 1886. This suit is brought in defiance of the decis- 
ions of the U.S. Supreme Court rendered May 12th, 1890, in the 
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Virginia Coupon cases. These decisions had been looked for with great 
interest, in the hope that they would at last place the doctrine as to the 
effect of the eleventh amendment to the Federal constitution on a 
sound and satisfactory basis. The doctrine announced in those de- 
cisions will be far, I fear, from fulfilling that hope, and probably more 
vexatious and expensive litigation will be needed before the important 
question as to what extent our citizens can find protection in the Fed- 
eral courts against unconstitutional State legislation can be settled. 

To understand the present status of this question in the U.S. Sup- 
preme Court as defined in these late decisions it will be necessary to go 
back somewhat. 


The eleventh amendment to the Federal constitution, ratified in 
1798, reads as follows : — 


‘The judicial power shall not be construed to extend to any suit in law or 
equity commenced or prosecuted against one of the United States or by citizens 
of another State, or by citizens or subjects of any foreign State.” 


In a long and uniform series of adjudications the U. S. Supreme 
Court had held this amendment to be applicable only to suits in which 
the State is a party on the records. This doctrine was therefore deemed 
to be firmly established, and it had been everywhere acquiesced in, 
except, of course, in those communities where extreme States’ rights 
theories had led, first, to nullification, and afterwards to the war of the 
rebellion. 

But in 1883, in the case of Louisiana v. Jumel,! which was a manda- 
mus suit against certain State officers of Louisiana, the court was ap- 
parently preparing for a new departure. Under an Act of 1874 the State 
had issued her ‘‘ consolidated bonds,’’ guaranteeing to the holders the 
payment of principal and interest out of a special tax laid upon all the 
real and personal property in the State. Afterwards, the new State 
constitution of 1879 scaled the annual interest on these bonds from 
7 to 2 per cent. per annum, and made a provision virtually abolishing 
the special tax by which the bonds and coupons were secured; but 
permitting the ‘‘ consolidated bondholders,’’ to exchange their bonds 
for new ones at the rate of seventy-five cents on the dollar; the rate of 
interest being 4 per cent. 

The relator in the court below, having purchased some of the conso- 
lidated bonds before the making of the new constitution, applied for a 
mandamus against the proper State officers, to compel their obedience 
to the Act of 1874; basing their application on that clause of the Fed- 
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eral constitution which forbids a State to pass any law ‘‘ impairing the 
obligation of contracts.”’ 

Let us observe here that it has been uniformly held that this clause 
covers contracts in which a State is a party as well as those between 
private citizens. 

The court (Field and Harlan, JJ., dissenting) gave judgment refus- 
ing the mandamus and an injunction that had also been asked for, on 
the ground that State officers cannot be compelled to act, ** contrary to 
the positive orders of the Supreme political power of the State, whose 
creatures they are, and to which they are ultimately responsible in law 
for what they do;’’ that ‘* the oflicers owe duty to the State alone; ’’ 
that they ‘‘ can only act as the State directs them to act, and hold as 
the State allows them to hold;”’ and that the issuing of a mundamus 
in such a case would be the exercise of political, not of judicial power. 

Here, it will be observed, the court made no allusion to the eleventh 
amendment. 

Then came, in 1885, the case of Allen v. R. R.;! a suit in equity 
against the State auditor of Virginia, to restrain the collection of cer- 
tain taxes on the railroad property after a tender on payment of State 
tax receivable coupons. The injunction in this case was sustained: 

But soon after, in 1887, came the case Jn re Ayers.? The decision 
in this case overruled the established construction of the eleventh 
amendment. The court held that the amendment applies to all cases 
where the record shows the State to be the real party in interest, whether 
it be a party on the record or not. 

The plaintiff was the owner of certain coupon bonds issued under a 
law of the State of Virginia which provided that the coupons should be 
receivable for taxes. The law was repealed by a subsequent act which 
forbade the State officers to execute it. @fhe plaintiff had duly tendered 
his coupons in payment’ of his tax; but the tax receiver, acting in 
obedience to the subsequent statute, refused to receive them. On 
the ground that the former law constituted a valid contract on the part 
of the State, which was protected by the Federal constitution, the 
plaintiff brought a suit in equity in the proper U. 8S. Circuit Court to 
enjoin the State attorney-general and other State officers from suing 
him for recovery of the tax. The injunction was granted by the court 
below; but, it having been disobeyed by the State attorney-general, 
he was arrested for contempt, and committed until he should purge him- 
self by payment of the fine imposed. The case came up to the U. S. 
Supreme Court by a habeas corpus, on which he was discharged; the 
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court holding (Harlan, J., dissenting) that the injunction was void, on the 

ground that the suit was virtually against the State, and therefore forbid- 
den by the eleventh amendment. It was laid down that whether the 
State is a party or not must be determined by considering the nature 
of the case as presented by the whole record; that the amendment 
applies to all suits against the officers, agents, or representatives of the 
State, as such; that an equity suit against a State oflicer having no per- 
sonal interest in the subject matter, and made defendant only as repre- 
senting the State, and asking for a decree for the performance of a State 
contract, is a suit against the State. And so as to a suit to restrain 
acts threatened to be done under a State statute, in its name and for its 
use, although, if done, it would be abreach by the State of its contract 
with the suitor; and a suit requiring a United States court to virtually 
assume the control and administration of the executive functions of a 
State is a suit against the State. 

The opinion also attempts to distinguish between cases where the act 
sought to be enjoined is purely ministerial —a matter of plain official 
duty —from those where the law vests a discretion to be exercised. 
But this distinction has no proper application in the class of cases now 
in question. It obviously refers to the common-law principle in a case 
of mandamus, that where the law has vested a judicial discretion in the 
party defending, the writ will not issue to interfere with the exercise of 
that discretion. And the reason of this rule is plain. Such an inter- 
ference would destroy a judicial power conferred on the party by the 
court’s own government. It would be an attempt by the judiciary 
department of a State to control the executive department of its own 
State, where, the two departments being co-ordinate, neither one has 
power to control the other. But, in cases arising under the Federal 
constitution, the Federal cour stand in an entirely different position. 
In enforcing the mandates of the Federal constitution they are represent- 
ing another sovereignty ; or sovereignty paramount, quoad hoc, to that 
of the State, and to which alone they owe obedience. The powers that a 
State court may have over the officers and citizens of its own State fur- 
nish therefore no criterion for judging of those belonging to the courts 
of the United States, when administering the law of their own paramount 
sovereignty. 

A more satisfactory ground for the decision is that suggested by 
Field, J. ; that the State attorney-general could not properly be enjoined 
from bringing a suit, because there was no presumption that the State 
court would decide the case contrary to the law of the land. In fact, 
would a court of equity ever restrain a party from bringing a suit on the 
ground of the complainant’s fear that it would not be correctly decided ? 
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Then came the case of Lincoln County v. Luning,! adjudged in March, 
1890, in which it was held that the eleventh amendment does not pre- 
yent suits against counties; and that the case In re Ayers was not 
applicable, because a county, though territorially a part of the State, 
is also politically a corporation created by the State, and is a part of 
the State only as a city or other municipal corporation is so. 

In order to ascertain the exact scope of this decision, it would be 
pertinent to ask whether a county acting, or refusing to act, in obedience 
to a State statute void under the Federal Constitution, would not be as 
much an agent of the State as any of its principal officers; and if so, 
whether or not it would be deemed in that case to be protected from suit 
by the eleventh amendment. 

Finally, in the Virginia Coupon cases, decided on the 12th of May, 
after adjudging, first, that the act of 1871 constituted. a contract be- 
tween the State and the bondholders, and secondly, that the statutory 
enactments complained of materially impaired the obligation of that 
contract and were therefore invalid, the opinion of the court lays down 
these propositions, among others : — 


“That no proceedings can be instituted by any holder of State bonds or cou- 
pons against the commonwealth, directly or indirectly, by suit against her 
executive officers to control them in the exercise of their official functions as 
agents of the State. 

“That any lawful holder of tax-receivable coupons who tenders such coupons 
in payment of taxes or de bts due the State, and continues to hold himself ready 
to tender them, is entitled to be free from molestation on account of such taxes 
or debts, and may vindicate such rights in all lawful modes of redress by suit to 
recover property or to recover damages by property taken, by injunction where 
the taking of the property would be attended with irremediable injury or by 
defense to any suit brought against him.” 


These propositions, in connection with the recent decisions already 
mentioned, obviously amount to this: That there is no power in the 
Federal judiciary to enforce any of the inhibitions on the powers of the 
States imposed by article I., section 10, of the Federal constitution, and 
that these are now, therefore, a dead letter. 

The exception allowing suits against State ministerial officers as 
trespassers, for the recovery of property taken by them, or for damages 
incurred under a void State law, does not help the matter at all. In 
the first place, a power in the Federal courts to overawe the State’s sub- 
ordinate agents in the execution of its laws is, practically, a power to 
overawe the State itself; and is therefore open to the same objection as 
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a power to bring suits against the State’s principal officers; and it 
would be accomplishing indirectly what, the court declares, cannot be 
done directly ; which would be in defiance of an established maxim of 
law. On the other hand, if the State should not permit its officers to 
be punished for eXecuting its laws (and it would be absurd to suppose 
the contrary) the judgment or decree of the Federal court in such case 
would be simply nugatory ; vox et preterea nihil. 

To illustrate: The power to levy tonnage duties is one of those powers 
expressly denied to the States by article I., section 10, of the Federal 
constitution. Suppose the legislature of the State of New York, finding 
the State practically freed, under the recent decisions, from the inhi- 
bitions of the constitution, in order to raise funds for the accomplishment 
of some important object, should pass a law directing its tax officers to 
levy and collect tonnage duties on all shipping in the port of New York. 
A ship-owner brings suit in theU. S. Circuit Court against the tax 
officer to recover back the tonnage duty illegally exacted from him. 
Judgment is rendered in his favor; but of what avail will be his judg- 
ment? Will hot the State, through her own courts, protect her officer 
from molestation for simply obeying her laws? 

Will it be said that the State court, it must be presumed, would up- 
hold the provisions of the Federal constitution as the supreme law of 
the land? By no means. The language of the U.S. Supreme Court in 
Louisiana v. Jumel, is conclusive on this point, that ‘‘ the Federal judi- 
ciary cannot compel State officers to act contrary to the positive orders 
of the supreme political power of the State, whose creatures they 
are; that the State officers ‘‘ owe duty to their State alone,’’ and ‘ can 
only act as the State directs them to act.’’ This doctrine applies as 
well to the State’s judges as to its executive officers, or else there would 
be the absurdity of alaw binding on all the citizens of a State, but 
not binding on its courts. 

By the common law of England the king can do no wrong, but his 
ministers and agents, nevertheless, are personally responsible for their 
illegal acts, and the king’s express command would avail them nothing 
in defense. As no suit can be brought against the king, so, under the 
eleventh amendment, no suit can be brought against a State. But 
when the construction of this amendment came up for adjudication in 
the celebrated case of Osborn v. U. 8. Bank, it was rightfully decided 
(Marshall, C. J., delivering the opinion of the court) that it was not 
applicable to suits against the officers of the State. This doctrine, com- 
bined with the amendment itself, made the law to stand precisely where 
it stands and has always stood in England; while now, in overruling 
that decision, the court declares that not only is the State exempt from 


NOTES OF RECENT DECISIONS. 857 


suit, but that there can be hencetorth no effectual redress against its 
officers for the violation of rights vested under the Federal constitution, 
if done under State authority. I may be permitted here to quote from my 
review of the Louisiana v. Jumel case just after the decision in it was 
announced in 1883: — 

‘The doctrine that a suit against a government officer is a suit 
against the government is not law in this country, and neither is it in 
England, whence our jurisprudence is denied. The general principle is 
that although a government cannot be sued without its own consent, a 
government officer is always amenable to the courts, either when he 
exceeds his authority or is acting without any authority at all. And 
the reason is obvious. In neither of these cases can he be supposed to 
be representing the government. So long as the conduct of a public 
officer is authorized by the law he cannot be controlled by the judiciary ; 
but by ‘the law’ is meant ‘the supreme law of the land,’ not a law 
made in violation of it. In England this supreme law is an act of Par- 
liament ; in this country it is the Federal constitution. If this constitu- 
tion has any vitality, a State law in conflict with it is really no law at 
all, and can therefore confer no legal authority upon a public officer 
who ventures to execute it.”’ 

Calhoun’s nullification theory applied only to Acts of Congress ; but 
the present doctrine of the U.S. Supreme Court goes much further 
than this. By declaring that none of the inhibitions on the power of 
the States expressly denied to them in article I., section 10, of the Fed- 
eral constitution can be legally enforced, it practically nullifies them; 
thereby converting the nation into a mere league of independent States, 
and carrying us back to the anarchy of the old confederation. 

Should this doctrine be allowed to stand? Or shall the court be al- 
jowed the benefit of a sober second thought in the suit just commenced 
by the Pullman Company against the Controller General of Georgia? 

Francis J. Lippitt. 
WASHINGTON, D. C. 


Tue Lren Account oF AN Contractor In Missovri: Rupe 
v. Mircuett, 97 Mo, 365, —‘* Many things are often included in these 
building contracts for which the law gives no lien, and when it calls for 
a just and true account, it means a fairly itemized account showing 
what the materials are, and the work that was done, and the price charged, 
so that it can be seen from the face of the account that the law gives a 
lien therefore. .A lumping item of the whole contract price on the one 
hand, and the credits on the other, is no compliance with the law at all. 
The account should be complete on its face and areference to plans and 
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specifications for the work done and materials furnished is a worthless 
reference and adds nothing to the statement. These liens are creatures 
of the statute and the lienor must make and file an account which is q 
fair and substantial compliance with the law. If he fails to do this he 
has no lien for the materials and work not thus specitied.’’! 

The conditions thus required of the lienor are such as to render it 
extremely difficult, and in many instances utterly impossible for the 
original contractor to fulfill them. 

It is the well known custom and usage of the building trade, in erect. 
ing astructure or other improvement upon realty, first to prepare the 
necessary plans and specifications, then to let the work at a stipulated 
price upon competitive bids. 

Under such circumstances the contract is an entirety and contem- 
plates only the completed structure or improvement, not the particular 
materials or labor involved in that result, except in so far as matters 
of description and quality, the mode and manner, are regulated by specific 
provisions of the contract. 

The contractor’s bids are usually based upon the previously collected 
contingent proposals of the various classes of subcontractors, whose 
work is necessary to complete the undertaking, Rarely, if ever, at 
jeast in the larger cities, does the contractor himself estimate upon the 
quantities, qualities and details of materials and labor required in the 
various departments. 

In each instance the proposals of subcontractors are simply for the 
accomplishment of some particular result required under the plans and 
specifications, not for the furnishing merely of a quantity of certain va- 
rieties of materials and labor. From such proposals the successful bid 
results ; itself a proposal for an entire undertaking and not for its particu- 
lar constituent parts severally. 

Frequently, if not invariably, the erection of the undertaking de- 
velops conditions rendering it utterly impossible to determine subse- 
quently the description, quality and quantity of materials and labor 
actually consumed therein. 

Each of the several departments of construction presents a wide mar- 
gin of waste of materials and labor, inevitable, and absolutely indeter- 
minable. 

The residue of materials from one structure is often transferred to 
another in a condition absolutely precluding the determination of its 
constituents or the amount of labor expended upon it. Workmen are 
frequently transferred from place to place, employed by contractors 


1 Rude v. Mitchell, 97 Mo. 365. 


si 


NOTES OF RECENT DECISIONS. 859 


simultaneously on articles designed for a number of different structures. 
Many items are prepared by contractors aud subcontractors at differ- 
ent premises or even at distant towns — blocks of stone, for instance, 
are specially prepared by workmen in the quarry at a distance, or are 
cut and dressed there along with blocks for other structures, the work- 
men operating indifferently upon the whole as the condition of the 
quarry may require. 

Not one structure in a hundred is actually completed in exact con- 
formity with the original designs. Circumstances may compel, or the 
taste and inclination of interested persons may secure, changes and al- 
terations as the undertaking progresses, thus materially affecting the 
quantity, quality and cost of the materials and labor. Building con- 
tracts invariably contain provisions designed to cover such contin- 
gencies. 

Where such changes and alterations are made, and especially when 
they are extensive, there exists an element of variation and departure, 
extending frequently throughout nearly every department, rendering 
previously prepared estimates, proposals, and determinations, of little 
value, if not wholly unreliable, while frequently there exists and can 
exist no adequate method of measuring the extent of variations. 

It is utterly beyond the power of words or diagrams to express all the 
requirements of so complex an undertaking as the erection or adaptation 
of any considerable improvement upon realty. The deficiencies are 
and must be supplied as the undertaking proceeds, and require alike the 
care, skill, judgment, and technical and mechanical knowledge of the 
owner, architects, superintendent, contractor, subcontractor, foreman, 
mechanic, even of the common laborers and watchman. The fidelity 
and ability displayed in this connection affects greatly the quantity, 
quality and cost of the materials and labor, as well as the stability and 
value of the completed undertaking. What is the ‘* just and reasonable ”’ 
measure or worth of this element, and who can measure its quantity, or 
give a sufficient description of it? 

Nor is it within the power of the contractor, by subsequent measure- 
ment and inspection to determine the elements required under this 
ruling. 

Under ordinary circumstances, when the time for making and filing 
the lien account arrives the contractor has delivered possession of the 
premises and the structure is no longer accessible to him for purposes 
of measurement and inspection. 

But suppose this difficulty to be overcome. How is measurement and 
inspection to accomplish the aid desired ? 

Certain standards of measurement have been fixed by law, by which 
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to determine the quantities of earthwork, stone masonry, brick work, 
stone cutting, plastering and roofing.! 

These standards, however, are subject to much variation, many cir- 
cumstances will require wide departures from: them, and in numerous 
instances they are wholly inapplicable ; perhaps the contract itself may 
abrogate them. Besides these embrace but a very few of the items re- 
quired in such undertakings. 

Upon the great mass of items there is absolutely no standard fixed, 
save the varying trades customs in particular localities, often merely ap- 
proximations. 

The very nature of the case precludes the idea of any fixed prices ; the 
prices must fluctuate with the peculiar circumstances in each case, the 
confronting conditions, the pressure and activity of competition, state 
of the market, season, ete. E 

The contract contemplating, as it does, only the completed under- 
taking, furnishes no guide to prices; besides it is contrary to its very 
spirit that the contractor should be at liberty to apportion the considera- 
tion arbitrarily to suit his own purposes or the requirements of the lien 
account. ‘There being no contract on the part of the owner to pay a 
certain or uncertain prices for particular items, he cannot be charged 
upon that theory, except in case of partial performance and breach. 

Nor can the contractor contemplate the requirement as to a ‘‘ just 
and reasonable,’’ price with any greater satisfaction. 

The extent of his right and the owner’s liability is regulated by the 
contract, by which both are informed and controlled. Upon this basis 
there can be noevasion or mistake. But for the purposes of his *‘ lien ”’ 
he must embark upon a troubled sea of conjecture, liable to hopeless 
shipwreck unless he steers a ** just and reasonable’’ course. For ex- 
ample, a ‘‘ just and reasonable ’’ price for a day’s labor, as between the 
laborer and subcontractor may be, say $1.50; the subcontractor may 
charge the contractor $2 to provide a margin for reasonable profit and 
against the contingencies of lost time, slow work, bad weather, etc. ; the 
contractor again may charge against the owner $2.50, having the same 
consilerations before him. All this may be entirely ‘* just and reasona- 
ble,’’ yet the same owner may at the same time be able to employ the 
same laborers at the same price as the subcontractor, $1.50. ‘The same 
observation applies to materials. It often happens that large corpora- 
tions and wealthy land-owners are able to purchase materials and em- 
ploy laborers at even a lower rate than the contractor, while he may yet 
be able to complete the entire undertaking at less cost than they. 


1 R. S. Mo. 1889, sections 8861 to 8866 inc. 
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Profit is the legitimate end of all business and the contractor has a right 
to expect the same opportunity for profit as others, and that the law will 
recognize this right. ‘To this end he contributes his knowledge of his 
business, his general business capacities, keeps and employs tools and 
mechanical appliances, and invests his capital in his undertakings. 
Yet if the lien prices must be only ‘‘ just and reasonable ’’ he cannot 
charge more than the prices for which the owner is able to purchase the 
particular items which are the subject of the lien. Thus, though his 
contract, in fixing the definite consideration of the undertaking, includes. 
and provides for his profit, yet his lien exposes him to risk cf not only 
loss of profit, but actual loss of money, in case of a favorable situation 
of the owner. 

The language of the statute conferring the right of lien is as follows: 
‘Shall have for his work or labor done, or materials, fixtures, engine, 
boiler or machinery furnished, a lien,’’ ete.! 

The lien account required is a ‘* just and true account of the demand 
due him or them after all just credits have been given.’’ ? 

The construction and application of a law is largely regulated by the 
conditions and personalities upon which it operates, and should be rea- 
sonably and beneficially exercised to secure the purposes of a remedial 
law. The mechanic’s lien law is highly remedial in its nature and should 
receive a liberal construction to advance the just and beneficent objects 
had in view in its passage. 

In the case of an original contractor claiming a lien against the owner 
there is nothing in the situation or relation of the parties calling for or 
requiring an extended and itemized specifigation of the materials and 
labor employed in the accomplishment of an entire contract. Every 
avenue of information is equally available to both, and the contract con- 
trols their respective rights and liabilities, while the splitting of the con- 
tract into an indefinite variety of particularities, arbitrarily determined 
by the will of one party only, or by a tentative effort to accommodate 
the claim to an unattainable degree of exactness, is inconsistent with 
the central purpose of the law, which is to give to one contributing addi- 
tional value to realty, by adding materials and labor thereto in the form 
of a structure or other improvement, a prior claim and a specific lien 
upon the entire property for his compensation arising under contract. 
To say that he shall have this lien, but that its extent and incidents are 
determinable only upon the theory of quantum meruit is under such 
circumstances an obvious incongruity. 


1 R. S. Mo. 1889, sec. 6705. 3 De Witt v. Smith, 63 Mo. 263; 
2 R. S. Mo. 1889, sec. 6709. Gibson v. Nagel, 15 M. A. 597. 
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The following item was held sufficient by the Missouri Supreme Court, 
in the case of Hilliker v. Francisco,! an action between a subcontractor 
and owner: ‘* To Junction City stone furnished First National Bank ag 
per contract, $7,790.’’ ‘This item contains no statement as to quantity, 
quality or price, nor any description, whether the stone was rough, 
dressed, cut, uncut, dimension of block, nor whether the charge in- 
cluded labor, or if labor was included, how much, or of what kind or at 
what price, nor whether employed in handling, transporting, cutting or 
setting. The rule announced in Rude v, Mitchell,? would unquestion- 
ably condemn this item, yet in the latter case the court cited and ap- 
proved the former, which is a strong intimation that in Rude v. Mitchell,3 
the court addressed itself to the particular facts before them and so 
intended the language used. 

The appellate courts of other jurisdictions, in construing statutes 
identical with or similar to that of Missouri, have very generally recog- 
nized a distinction in the case of an original contractor and a subcon- 
tractor in filing a lien account, and have evinced a marked liberality 
with respect to the lien claim of original contractors. 

‘* If there be no special provision of law requiring such items to be 
given, and the work is done under a special contract for a specified sum, 
which has been performed, it is not necessary to set forth the items of 
work and materials in the claim. A mechanic who makes such a con- 
tract, and completes it, seldom keeps an account of every portion of the 
materials he uses or the work he does; nor is there any occasion for it. 
He is to complete the houses according to his contract, and he is to be 
paid a stipulated sum. It is of no consequence to the owner or public 
that he should state the number of cubie yards dug for the cellar, or 
the number of perches of stone wall built. He states what is equally 
useful — his contract and its terms. * * * 

‘¢ Where a mechanic has undertaken and completed a building as an 
entire job, by the job, and for an entire price, he need not in an ac- 
count filed, in order to secure a mechanic’s lien, make a detailed 
statement of his labor and materials. In such case the entire job may 
be set down as a single item, as it would be very difficult, if not im- 
possible, for the mechanic to furnish a detailed statement of particu- 
© 

‘¢ These rulings do not apply where work has been done or materials 
furnished at the instance of a contractor. The items are indispensably 
necessary to enable the owner to investigate the justice of the claim of 
the subcontractor, though he may have performed the work under a 
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special contract, for although the contractor may have the right by stat- 
ute to file a lumping charge of the wre done, this does not give a sub- 
contractor the right to do the same.’’? 

A contractor filed a lien account consisting of the following items :— 


To painting and fitting sash, @ 44...... 3 17 74 


The court say: ‘‘ Now, if this account had, from the nature of the 
contract and dealings between the parties, properly consisted of a suc- 
cession of particulars forming the subject-matter of a running account, 
a question as to its suiliciency might well have been made. But such is 
not its character. The petition alleges that the work was undertaken 
and completed as an entire job (by the job), and for an entire price. 
These allegations are distinctly admitted by the answer. And in such 
a case it would naturally be very difficult, if not impossible, for the me- 
chanic to furnish a detailed statement of the particulars, and we think 
the employer has no right to demand it.’’ 2 

‘¢ The only object of requiring the account to be filed inthe recorder’s 
office, would seem to be, to notify those interested of the existence of 
the lien. And, if so, an explicit statement of the nature and extent of 
such lien, and the date of its commencement, and consequently the ex- 
tent of its continuance, would be all the facts in which a stranger would 
have any interest. But if otherwise, the spirit of the maxim, id certum 
est quod certum reddi potest, applicable to writings, would seem to ex- 
tend to the subject-matter of this notice. Indeed, to hold that such a 
specification, ‘1854, December 22. To carpenter work on house as 
measured, $951.05,’ is void for uncertainty, would open a wide door 
for conjecture, and leave everything too doubtful, under this beneficent 
statute, to afford any certain benefits. In many cases it would be im- 
possible to specify the various items in detail. In the very case under 
consideration, probably only the different measurements had been pre- 
served. Perhaps it might even, at the time of doing the work, have 
been impossible to use any other as explicit a representation of the work 
done.® 


In another case the following item was found sufficient as a lien claim 


1 Phillips Mech. Liens, sec. 352. * Thomas v. Huesman, 10 Ohio St. 
? Davis v Hines, 6 Ohio St. 473, 152 (158). 
(4807.) 
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of a contractor against the owner, although it would have been held in- 
sufficient as the claim of a subcontractor. 
**To building brick tobacco warehouse in West Willow, Lancaster 
county, per contract and for extra materials and labor...........+$2,500 00 
Cr. by cash received to date..cceccrccccccescccesccccsecceseveseses 1,000 00 


The following item, ‘‘ To lumber for house, 63.77; by work, 3.00,” 
was held to be suflicient under a statute requiring ** an account in writ- 
ing of the items of labor, skill, machinery or material furnished, or either 
of them,’’ and the court said: ‘‘ It is a sufficient compliance with these 
provisions that the paper signed, sworn to and filed in accordance with 
the provisions of section three, eontains an account in writing, stating 
the character and time of labor, or the character and value of material 
or machinery or fixtures, as the case may be. I think that to require 
any further particularity or specifications in this paper would require the 
doing of an unnecessary thing, and would in some cases work a hardship 
and loss to meritorious claimants.’’ 2 

An account filed by a subcontractor in Pennsylvania was as follows 
and held sufficient : — 


*To 1,100 yards of plastering on house of Mrs. Smith, commencing on 
or about January 5, 1885, and finished on April 7, 1885.......++.+++++$300 00 
Of this sum the one-half, viz.: $150 is for work and labor done in plas- 
tering said house, and the other half, viz.: $150, is for materials, viz.: lime, 
sand, hair, water, etc., furnished for said plastering.’’ ® 


A subcontractor’s notice of lien failed to state the nature and char- 
acter of the material furnished by the claimant. The court said: ‘ If 
the material had been furnished directly to the plaintiff, instead of his 
subcontractor, we think it could be fairly said that an objection of this 
character would be without merit, as the contractor could not be misled 
by the omission. The notice is required for the purpose of giving in- 
formation to the owner, so that he may, upon inquiry, ascertain whether 
the material has been actually furnished or not and the value of the 
same.’’ 4 

Subcontractors claiming lien filed the following account: ‘* 1885, 
October 22d, D. M. Fisher to Lee & Ville, Dr.; To painting the 


1 Harnish v. Herr, 98 Pa. St. 6. 3 Smith v. Sarver, 5 Cent. Rep. 717. 
_® Manley v. Plowning, 15 Neb. 637 4 Vogel v. Luitmeiler, 52 Hun, 184 
(640). (189). 
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Sharon Hotel, per contract of October 7, 1885, $240.’’ Held suf- 
ficient.! 

In an action by subcontractors to enforce a mechanic’s lien it was 
objected that the lien claims were not itemized, which was con- 
ceded. The statute was in almost the same language as that of Mis- 
souri. The court said: ‘‘ The words ‘a claim containing a true state- 
ment of his demand’ do not imply that the claim should contain an 
itemized statement.’’ ‘* Demand,’’ as used in the act, evidently means 
the thing claimed as due, which in this class of cases is a sum of money, 
and a statement of the demand would be a recital of the facts out 
of which it arises. * * * The statute evidently did not intend 
to require more than a general statement of the matter to be recorded. 
To compel a party to have a record made of all the minutia of a claim, 
with the same, particularly of that of a deed, would impose upon him 
an unneccessary burden, and would serve no useful purpose.’ * 

‘* We see no reason for granting the rehearing which is asked for in 
this cause; but the argument which has been presented to us in sup- 
port of the motive calls our attention to the recent decision of the Supreme 
Court in Rude v. Mitchell.? That case holds that where the account filed 
as the basis of a mechanic’s lien, in a case between the original contractor 
and the owner, states the whole contract price of the building in one item, 
itis not the ‘just and true account’ required by the statute, but is 
worthless as the basis of a lien, and that where the builder files such an 
account he acquires no lien. This is contrary to what this court has 
hitherto supposed to be the law on this subject. We have hitherto pro- 
ceeded upon the idea that where the original parties to the contract 
have agreed on a round sum for the price of the building, all that the 
builder can do in drawing his account, is to state such round sum as the 
first item ; though our understanding has been that the rule is different 
in the case of the lien of a subcontractor. We have supposed that 
any attempt to divide up this round sum arbitrarily, so as to show how 
much he regards as chargeable to the masonry, how much to the car- 
penter work, and how much to the plastering, and the like, would be 
nugatory, because neither justified nor authorized by the contract, which 
has made no such division. But now the Supreme Court has decided 
that this must be done, even as between the original parties to the build- 
ing contract, it is our duty to conform our judgment to their view of the 
law.’’ 4 


1 Sharon v. Morris, 18 Pac. Rep. 3 97 Mo. 365. 
230. 4 Smith v. Haley, not reported, 
2 Ainslie v. Kohn, 16 Ore. 363 (369- (St. Louis Court of Appeals, May 
70). 29th 1890.) See also, Phillips Mech. 
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Many valuable authorities, including a number of those above di- 
gested, are referred to in 22 Weekly Law Bulletin, p. 4, in an article 
by Wm. M. Rechel, Esq. 


H. Crark. 
Sr. Louis, Mo. 


Purcuaser’s ror Mortgages Assumep.'— Mr. Justice 
Gray has so clearly stated the grounds of the purchaser’s liability to 
the mortgagee for a mortgage which he has assumed in the deed of pur- 
chase, that we quote briefly from his decision. The clause in the deed 
of conveyance to the grantee contained these words: ‘* Subject, how- 
ever, to certain incumbrances now resting thereon, payment of which is 
assumed by said party of the second part.’’ In the first place, this gen- 
eral description of the incumbrances assumed is declared to be as 
effectual so far as the description of them is concerned, as if the mort- 
gages upon the property had been particularly designated. Upon the 
question whether the mortgagee could sue at law it is declared that 
there is no occasion to examine the conflicting decisions in the courts 
of the several States, because it is clearly settled by the Supreme Court 
that he could not. Mr. Justice Gray continuing, said: ‘‘ In equity, 
as at law, the contract of the purchaser to pay the mortgage, be- 
ing made with the mortgagor and for his benefit only, creates no direct 
obligation of the purchaser to the mortgagee. But it has been held by 
many State courts of high authority, in accordance with the suggestion 
of Lord Hardwicke ¢ that in a court of equity the mortgagee may avail 
himself of the right of the mortgagor against the purchaser. This re- 
sult has been attainded by a development and application of the ancient 
and familiar doctrine in equity that a creditor shall have the benefit of 
any obligation or security given by the principal to the surety for the 
payment of the debt.5 


Liens, section 353, where the rulings press Engineering Co., 16 Ch. D. 125; 
of appellate courts of various other Gandy v. Gandy, 30 Ch. D. 57, 67. 


States to the same effect as the pre- 4 In Parsons v. Freeman, Ambler, 
ceding are given. 116. 
1 Kellorv. Ashford, Supreme Court 5 Maure v. Harrison, 1 Eq. Cas. Ab. 
of the United States, 1890. . 98, pl. 5; Bac. Ab. Surety, D. 4; 
2 National Bank v. Grand Lodge, Wright v. Morley, 11 Ves. 12, 22; Phil- 
98 U.S. 123. lips v. Thompson, 2 Johns. Ch. 418; 


3 Parsons v. Freeman, 2 P.Wms. Curtis v. Tyler, 9 Paige, 432, 435; New 
664 note; s.c. Ambler, 115; Oxfordv. Bedford Institution for Savings v. 
Rodney, 14 Ves. 417, 424; Inre Em- Fairhaven Bank, 9 Allen, 175; Hamp- 
ton v. Phipps, 108 U. S. 260, 263. 
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‘* The doctrine of the right of a creditor to the benefit of all securi- 
ties given by the principal to the surety for the payment of the debt 
does not rest upon any liability of the creditor, or upon any peculiar 
relation of the syrety towards the creditor; but upon the ground that 
the surety, being the creditor’s debtor, and in fact occupying the rela- 
tion of surety to another person, has received from that person an obli- 
gation or security for the payment of the debt, which a court of equity 
will therefore compel to be applied to that purpose at the suit of the 
creditor. Where the person ultimately held liable is himself a debtor 
of the creditor, the relief awarded has no reference to that fact, but is 
grounded wholly on the right of the creditor to avail himself of the right 
of the surety against the principal. If the person, who is admitted to 
be the creditor’s debtor, stands, at the time of receiving the security, 
in the relation of surety to the person from whom he receives it, it is 
quite immaterial whether that person is or ever has been a debtor of the 
principal creditor, or whether the relation of suretyship or the indemnity 
to the surety existed, or as known to the creditor, when the debt was 
contracted. In short, if ‘one person agrees with another to be prima- 
rily liable for a debt due from that other to a third person, so that as be- 
tween the parties to the arreement the first is the principal and the sec- 
ond the surety, the creditor of such is entitled, in equity, to be substi- 
tuted in his place for the purpose of compelling such principal to pay 
the debt. 

It is in accordance with the doctrine, thus understood, that the Court 
of Chancery of New York, the Court of Chancery and the Court of 
Errors of New Jersey, and the Supreme Court of Michigan have held a 
mortgagee to be entitled to avail himself of an agreement in a deed of 
conveyance from the mortgagor by which the grantee promises to pay 


the mortgage.! 


1 Halsey v. Reed, 9 Paige, 446, 452; 354, 860; Miller v. Thompson, 34 
King v. Whitely, 10 Paige, 465; Blyer Michigan, 10; Higman v. Stewart, 88 
v. Monholland, 2 Sandf. Ch. 478; Michigan, 513, 523; Hicks v. McGarry, 
Klapworth v. Dressler, 2 Beasley, 62; 38 Michigan, 667; Booth v. Connec- 
Hoy v. Bramhall, 4C. E. Green, 74, ticut Ins. Co., 43 Michigan, 299. See 
563; Crowell v. Currier, 12 C. E. also Pardee v. Treat, 82 N. Y. 385, 
Green, 152; 8. c. on appeal nom. Cro- 3887; Coffin v. Adams, 131 Mass. 133, 
well v. St. Barnabas Hospital, 12 C. 137; Biddelv. Brizzolara, 64 Califor- 
E. Green, 650; Arnaud v. Grigg, 2 nia, 354; George v. Andrews, 60 Mary- 
Stew. Eq. 482; Youngs v. Trustees land, 26; Osborne v. Cabell, 77 Vir- 
of Public Schools, 4 Stew. Eq. 290;  ginia, 462. 

Crawford v. Edwards, 33 Michigan, 
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Tue Usirep States anp VENEZUELAN Commission, composed of 
the honorables Joun Lirrie and J. V. L. Fixpvay, representing the 
United States, and J. E. Avuprape, representing Venezuela, whether 


claims arising ex contractu are within the treaty.' 


The question first arising fully and ably argued by counsel for the 
United States and the claimants, though not urged by counsel for Venez- 
uela, is as to jurisdiction. ‘*Claims’’ only being submitted to this 
commission, do obligations come, such as the bonds of a State, within 
the meaning of that term? The language of submission is :— 


** All claims on the part of corporations, companies, or individuals, citizens 
of the United States, upon the government of Venezuela, which may have been 
presented to their government or to its legation at Caracas * * * shall be 
submitted,” ete. 


Commissioner Lirrir, rendering the decision of the Commission, 
said: 

‘** Considering that it is common in such treaties as this among na- 
tions to qualify the word ‘+ claims ’’ by indicating the character of the 
demands to be adjudicated or adjusted by descriptive or apt words, 
does there not arise a clear implication that where such qualification 
is omitted none was intended? * * * 

‘* But what has been the practical construction of the term ‘ claims,’ in 
such treaties? Aside from the decision under discussion, it seems to 
have been generally taken in its usual and comprehensive sense. Sir 
Edward Thornton, the umpire of the commission between the United 
States and Mexico, 1868, comprehending the adjustment of ‘ all claims 
onthe part of * * * citizens * * * arising from injuries to 
their persons or property,’ etc., ete., held March, 1876, that claims 
arising ex contractu did not come within the purview of the treaty; not 
because, however, they were not embraced within the meaning of the 
general term, but because they did not fall within the terms of its quali- 
fication. In other words, because they were not of the character of the 
claims therein contemplated. He said:— 


‘In the case of Dewhust and Emerson v. Mexica, No. 673, the claim arises 
out of in alleged contract with the Mexican government, through its agent, 
for the supply of munitions of war, some of which are stat.d to have been 
deliv: red to that government. * * *™ The umpire maintains his opinionthat 
the ac s complained of did not constitute one of those injuries to the prcperty 
of U. 8. citizens, which was contemplated by the convention of July 4, 


1 Wm. H. Aspinwall v. The United States of Venezuela. August 6, 1890, 
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Had it been the intention thus to limit the claims in character, it is 
difficult to understand why language to that endl was not used as had 
been done before, as seen, and by the same parties, in conventions 
with other powers. * * * 

It is very true that bonds are not of the character of claims ordinarily 
diplomatically pressed by one government against another. But since 
the celebrated circular of Lord Palmerston, in 1848, to British repre- 
sentatives at foreign courts, it would appear to be the established En- 
glish doctrine at least that a State has the right authoritatively to inter- 
pose, in behalf of its subjects or citizens, in support and enforcement 
of claims founded on bonds, against other States, if it chooses to do 
so. And both the United States and Great Britain, as also other 
powers, have repeatedly, through treaties and other agencies, secured 
money due their citizens on contractual obligations from other States. 
Any why not? * * * 

It is to be borne in mind that the question is not what Venezuela 
might doin respect of the payment or disposition of her public debt or 
other contractual individual obligations, in her capacity as sovereign, 
or what the United States might do under an established policy in the 
absence of treaty compact, respecting the claims of her citizens holding 
any of such obligations. The sole question is, whether, as determined 
by the language of the treaty, fairly and according to recognized canons 
of construction and interpretation considered, the high contracting 
parties did in fact submit this claim to the commission. 

From any and all points of view, therefore — whether it be that of 
the ordinary (which is the treaty) import of the terms; that of their 
legal signification and use; that of usage in framing claims treaties, or 
of actual practice under them —we are led to a different conclusion 
from the umpire. To refuse jurisdiction here would, in our opinion, 
be in effect to interpolate a most material clause in the treaty. In 
fact, to attempt ‘‘ interpretation’’ of the plain words all claims’ at 
all, in the connection employed, we should have felt, but for the opin- 
ion under review from so able a publicist, would be violative of Vattel’s 
first rule, above quoted. We should have said what seems even yet to 
us true, to wit: They need no interpretation. 

Fixptay, Commissioner, said: It is the law of the United States and 
the respective States composing that Union that neither the sovereignty 
of the federation nor of any of its constituent parts can be brought into 
court at the suit of a private individual without its consent, and in giv- 


1 Phillmore, Int. L., Vol. 2, 8; Hall, Int. L., 236-7. 
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ing this consent the sovereignty is at liberty to prescribe the conditions 
under which the suit shall be instituted and conducted. It is also the 
law of the United States that the sovereign of another country cannot 
be sued in its courts by its citizens nor subjected to judicial process by 
attachment or other proceeding to enforce an appearance.! 

This principle of immunity from suit applies to every sovereign power 
without regard to the form of the government, as it is held to be essen- 
tial to the common defense and general welfare, as without its protec- 
tion government would be disabled from performing the various duties 
for which it was created. As before observed it applies to suits 
against foreign sovereigns and prohibits the seizure of property within 
the domestic jurisdiction, for the purpose of facilitating such proced- 
ures.” 

It is believed there is no exception to this rule, which is manifestly 
founded in the very conception of a sovereign power, but the voluntary 
departures from its enforcement are numerous; and most, if not all, 
civilized States recognize the necessity for establishing some judicial 
means by which errors in administration may be corrected, and wrongs 
remedied of which the State has been the cause and the citizen the vic- 
tim. Hence, courts of claims of one kind or another, some with a 
limited and others with a more enlarged jurisdiction, have been estab- 
lished in which the individual may seek redress against the sovereign, 
and obtain relief by the same methods as practiced in the ordinary tri- 
bunals of justice. The great question that confronts us on the thresh- 
old of this case is: Whether by the use of the terms under which this 
commission has been created it was the intention of the United States to 
demand and Venezuela to assent to a submission of a portion of her pub- 
lic debt to the decision of this body as one of the claims agreed to be 
referred within the clear intent and purview of the treaty? It will be 
observed by the express language of the treaty, that al/ claims, without 
limitation or qualification, are within the terms of the submission, the 
only proviso being, that they shall be claims of citizens of the United 


1 This law was laid downbythe judgment can be rendered against the 
Supreme Court in the leading case of United States for balance found due 
Cohens v. Virginia, in 6 W., p. 264, a defendant in set off. Reeside v. 
and has been repeated and reaffirmed Walker, 11H. 272. 

since in a multitude of decisions both 2 Vavasour v. Crupp, 9 Ch. Div. 
State and national. JosephD. Beers, 351; The Parlimente Belge, 5 Prob. 
etc., v. State of Arkansas, and notes Div. 197; The Exchange v. McFaddon, 
(L. C. P. Co. Book 15, p. 991). Ithas 7Cr. 116; U.S. v. Lee, 106 U.S. 196. 
been carried so far indeed that no 
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States against the government of Venezuela, and that they shall have 
been presented in the mode and by the time prescribed. Giving full 
and unrestrained effect to this sweeping provision, it would be imps- 
sible to exclude any claim of any kind, whether affecting the public debt 
or not, provided the claim, both in origin and presentation, had the re- 
quired national status. * * * A claim is none the less a claim be- 
cause it originates in contract instead of tort. The refusal to pay an 
honest claim is no less a wrong because it happens to arise from an ob- 
ligation to pay money instead of originating in violence offered to person 
or property. Torts as a rule present more aggravated cases of injustice 
and affect the citizen at points which more loudly call for redress than 
ordinary breaches of contract; but after all the difference lies in degree 
only. 

This difference, however, has been sufficient to check, as a rule, offi- 
cial demands for reclamation in the case of contracts with the witima 
ratio of reprisals and possible war projecting its ugly shadow over 
the negotiation. But when two countries, by mutual agreement, have 
referred the causes of reclamation, of the citizens of one against the 
government of the other, without distinction as to the origin or nature of 
the claims, it does not strike us that the policy of either country, with 
reference to such claims, as illustrated by the testimony of diplomatic 
intervention, is at all valuable for the purpose of explaining, wh t, in- 


deed, according to our view, does not stand in need of interpreta- 
tion. 


On the contrary, if we were to call in inference to aid us in the inter- 
pretation of an ordinary term, which explains itself, we should say that 
the very fact that a government felt itself constrained to deny to its 
citizens effectual interposition in such cases, would afford strong ground 
for supposing that it purposed to accomplish this end by the peaceable 
method of arbitration. We know of no country which has ever held 
that it was no part of its duty to its citizens to provide for redress, in 
cases of contract, although the doctrine has been held by the United 
States that it would not officially intervene by diplomatic repre- 
sentation, with a purpose of accepting the final responsibility for such a 
course. * * * We do not understand that the United States has 
refrained from pressing a claim of this kind because it was founded on 
the public debt of another country, but because the claim itself was a 
voluntary engagement which the respective parties had better settle 
among themselves. This principle it applied to claims of this kind 
of every character, big or little, concerning public debt or other- 
wise. 
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Importing it into the treaty as a rule of interpretation with the effect 
of overruling the express terms of the instrument, it is obvious that the 
class of claims which this commission is empowered to determine, would 
be limited to torts. But that is the very class which governments have 
always held themselves bound to redress though the ordinary diplomatie 
channels. While, of course, they are included within the terms of the 
submission, it would be stratige indeed if the other class, not subject to 
redress in this way, should have been excluded. 


CORRESPONDENCE. 


CORRESPONDENCE. 


NOT LORD ERSKINE, BUT RICHARD MARTIN, ESQ. 


Tue Western Law Times, WiyyipeG, Canapa, Sept. 29, 1890. 
To the Editors of the American Luw Review: ° 

In your July-August issue, p. 630, under ‘ note’’ headed ‘ Dis- 
horning Cattle,’ you state that — ‘‘ It will be interesting to lawyers, in 
connection with this subject, to recall the fact that the celebrated Lord 
Erskine was the author of the first British statute for the prevention of 
cruelty to animals.’’ The act so alluded to, 3 Geo. IV. Cap. 71, as- 
sented to 22 July, 1822, and entitled ‘‘ An Act to Prevent the Cruel and 
Improper Treatment of Cattle,’’ is better known as the ‘* Martin Act,’’ 
taking its name from its acknowledged author, not Lord Erskine, but 
his friend and contemporary, Richard Martin, Esq., of Ballinahinch 
Castle, in the County of Galway, M. P. for that shire, commonly called 
‘*Humanity’’ Martin. It is true Lord Erskine had introduced such a 
bill in the House of Lords in 1809, but it failed to pass the Commons 
and was rejected. Not deterred by Lord Erskine’s failure, Mr. Martin 
brought in his bill, and after the most untiring exertions and in the face 
of what now appears to us the most unreasoning and violent opposition, 
his noble efforts on behalf of his dumb chents were crowned with suc- 
cess. This is how he won his eloquent and proud title of ‘* Humanity,’’ 
by which he is yet best known. It is only just to say that he was as- 
sisted by Sir Francis Burdett, Sir James McIntosh, Lord Erskine, 
Messrs. Buxton, Butterworth, the great Wilberforce and others, and 
also by the gracious countenance of his Sovereign George IV., who en- 
tertained for him a great regard. “These facts are well known in En- 
gland, yet I would not have my ancestor’s memory deprived, in America, 
of that distinction to which it is justly entitled and unquestioningly ac- 
corded at the scene of his 'abors. The legal profession will be inter- 
ested in knowing that this beneficent legislation, so grand in its humane 
results, is due to a lawyer, for Mr. Martin, though the heir to a vast 
estate, had, following the custom of the time in Ireland, been called in 
1782, as a young man, to the Irish Bar. 1 will conclude with the fol- 
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lowing extract taken from Sir Bernard Burke’s ‘‘ Vicissitudes of Fami- 
lies,’’ article ‘* Princess of Connemara,’’ showing how he enforced his 
act in his ‘‘ principality ’’ in Galway: — 

‘* In Connemara, where like Selkirk * * * he was ‘monarch of 
all he surveyed,’ and could do pretty well as he pleased, * * * his 
benevolence took a shorter cut to its object, and the memory of his 
doings in behalf of his dumb friends is perpetuated in the ruins of an 
ancient fortalice upon the shores of Ballinahinch Lake. The peasants 
of the neighborhood still know these mouldering fragments by the name 
of ‘ Dick Martin’s Prison,’ and will tell how the Lord of Connemara (he 
was Lord of the Manor of Clare) used, in the somewhat doubtful exer- 
cise of his feudal rights, to confine therein such of his tenants as sinned 
against the laws of humanity towards the brute creation.’’ ! 

Yours faithfully, 
Arcuer Marti, 
Co-Editor of the Western Law Times. 


RIGHTS IN REM AND RIGHTS IN PERSONAM. 


Toxyo, JAPAN, June, 1890. 
To the Editors of the American Law Review: 

Permit me to call attention, though tardily, to some statements in the 
article of Mr. Smith, in the March-April number of the Review, on 
Legal Education. In expounding .a certain classification of private 
law, the fundamental division of which —rights in rem and rights in 
personam —is already familiar to us in Austin, Holland, and others, he 
makes the point that this was the division of the Roman law, that it 
has existed for ‘‘ over a millennium and a half,’’ that it is ‘‘ universal- 
ly recognized and adopted’’ by the Roman writers, the civilians, and 
the modern European jurists. The writer does not pretend to an ex- 
tensive acquaintance with Roman law, but he cannot understand how 
Mr. Smith can seriously make such a claim for the classification of 
which he speaks — unless, indeed, he relied too much on the ‘‘ marked 


11 refer you inter alia to Webb’s 1887; Sir Jonole Barrington’s‘‘Sketch- 
Dict. of Irish Biography; Burke’s es;’’ Saturday Review, July, 1874; 
Vicissitudes of Families; Jerdan’s Burke’s Connaught Circuit; Lord 
Men I have Known; Leisure Hour, Campbell’s Lives of the Judges; Notes 
Sept., 1873; Animal World, Sept. 1, and Queries VII., Ser. Vol. 9; S. C. 
1871 (Official Journal of the R. 8. P. Hall’s Retrospect of a Long Life; etc., 
C. A.); Report of the R. S. P.C. A. etc., ete. 
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degeneracy ’’ and the ** mental imbecility ’’ of our lawyers which he is 
so fond of insisting on. 

Without attempting to deal with the correctness of the details of his 
classification and taking up merely the fundamental division into rights 
in rem and rights in personam, one may, without risking much, lay 
down the following propositions, controverting Mr. Smith’s claim as to 
the universality and antiquity of this distinction :— 

First, the general division of the Roman law (excluding procedure) 
was into the law of Persons and the law of Things, not into ‘‘ jus in 
rem’’ and ** jus in personam.’’ 

Secondly, even if we pass over Mr. Smith’s failure to mention the 
law of Persons (one of the knottiest places, too, in regard to classifi- 
cation) and consider only the law of Things, here also his names are 
not found. 

Thirdly, even if we take a subdivision of the Roman law of Things, 
the law of Obligations, make a separate class of it (which the Romans 
did not do), and set the law of Things in antithesis to the law of Obli- 
gations — even then we do not get a principle of classification corre- 
sponding to Mr. Smith’s. ‘The former class in no sense includes the 
rights of liberty, security, etc., which are given by Mr. Smith as ex- 
amples. It was ‘‘ jus quod ad res pertinet;’’ things and things alone, 
were looked at as the subject of this group, and obligations were in- 
cluded, because they were regarded as incorporeal things. 

Fourthly, the fact is that the name ‘‘ jus in rem’’ was not used by 
the Romans, and was a later invention of the Civilians. The term 
* jus’? in in rem’’ means ‘ right,’’ the term jus’’ in jus quod 
ad res (the Roman law term) means ‘ law.’’ To the Romans the 
subject appeared as ‘* the law about things;’’ that until much later 
times did men think of ‘‘ rights to a thing against all other persons’’ 

and the writer ventures to say that not before Austin himself did 
‘* jus in rem’’ have the full meaning which it has in Mr. Smith’s mind. 

Fifthly, the Romans really never thought of the basis of law as 
Rights; they were quite content with the fallacious but much more ob- 
vious division into the laws of Persons, of Things, and of Actions. 

Sixthly, the world since Justinian has not accepted the classification 
made by Mr. Smith. It may be in outline right enough, but one would 
be not far out of the way in saying thatitis a nation of the present 
century only, and is scarcely in vogue outside of England and America. 
German writers on Roman law divide Vermégensrecht (Property law) 
into Sachenrecht (law of things) and obligations. Savigny divided 
private law generally into family law and property law, the latter falling 
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into two groups, the law of things and the law of obligations. The 
fundamental divisions of the proposed German code, as explained in 
the same number of the Review in which Mr. Smith’s article appeared 
are: Obligations, Things (or Property), Family Succession. The new 
code of Japan, planned by an eminent French jurist on the most recent 
European models, is divided into these topics: Family, Obligations, 
Property, Commerce. 

What, then, becomes of Mr. Smith’s ‘* universally recognized and 
adopted ’’ system of classification ? 

The writer has not brought up the subject for the purpose merely of 
noting a mistake in the article in question; but because he is unwill- 
ing to see our students of law told by a man of understanding 
that they must go to the Roman or Civil law for the only correct 
analysis and classification of legal notions. He desires simply to utter 
a warning against the acceptance of what should be considered thor- 
oughly fallacious ideas. Perhaps it will be found that the system which 
after all offers least obstacle in its nomenclature and arrangement, to 
a scientific and universal classification is not the Roman but the Anglo- 
American body of legal principles. W. 

Tokyo, JAPAN, June, 1889. 


ASSIGNMENT OF GOVERNMENT CLAIMS. 


Sreconp ComMPTROLLER’s OFFICE, 
Wasuineton, D. C,, August 23, 1890. 


Editors American Law Review: 


TREASURY DEPARTMENT, 


GENTLEMEN — Allow me to submit some newly discovered and ma- 
terial evidence, not presented in the article on the ‘* Assignment of 
Government Claims,’’ published in the June number of your Review, 
touching the legislative policy towards assignees. This evidence is 
found in an act of Congress, dated March 27, 1792,! ‘‘ providing for 
the settlement of the claims of persons under particular circumstances 
barred by the limitations heretofore established.”’ 

‘* No balances,’’ it declares, ‘* hereafter to be certified as due from 
the United States, shall be registered in any other name than that of the 
original claimant, or of his heirs, executors or administrators; and 
such balances shall be transferable only at the treasury, by virtue of 


1 1 Stat. 245, sec. 2. 
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powers actually executed after such registry, expressing the sum to be 
transferred, and in pursuance of such general rules as have been, or 
shall be prescribed for that purpose.’’ 

This act has never been cited eitheg by court or counsel, by attorney- 
general or by comptroller, during the long-continued controversy over 
theact of 1853.1 Itis plain that both have the same object in view. The 
defect of the first act is that it assumes there is delay between registry 
of the balance, after it is certified by the comptroller, and its actual 
payment by the warrant of a secretary. Doubtless, in the early days, 
balances did remain on the treasury books to the credit of an individual 
a long time before the money was forthcoming to meet them. To-day, 
generally speaking, registry is a mere safeguard in the course of pay- 
ment, a step in the proceeding of which the claimant is not notified. 

The act of 1792 has never been, so far as I know, expressly repealed. 
It may have been abrogated by the act of 1853. It seems to have been 
in full force when the Supreme Court in 1835 used this language: — 

‘There is no law of Congress which authorizes the assignment of 
claims on the United States; and it is presumed, if such assignment is 
sanctioned by the treasury department, it is only viewed as an authority 
to receive the money, and notas vesting in the assignee a legal right.’’? 

Very respectfully, 
Epwarp Iretanp REnIcK. 


£ Section 3477, Revised Statutes. 2 U.S. v. Robeson, 9 Pet., at page 325. 
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BOOK REVIEWS. 


Law AND LAWYERS IN MISSISSIPPI HALF A CENTURY AGO. — Recollections of Mississippt 
and Mississippians. By REUBEN Davis. Boston and New York: Houghton, Mifflin and 
Company. The Riverside Press, Cambridge. 1890. 

“Out of the literary darkness of Mississippi, seldom illumined by any ray 
from the pen of a writer, there comes to us the unexpected boon of a remark- 
able book. Recollections of Mississippi and Mississippians, by Reuben Davis, 
is not only exceedingly amusing and interesting, but is of great and enduring 
value historically.””> So writes Mr. John T. Morse, Jr., historian and author 
of legal works, in the Atlantic Monthly. We have read the book and adopt Mr. 
Morse’s characterization of it. He writes of Mr. Davis as ‘One of the Unre- 
constructed.”? We propose to refer briefly to some of the incidents narrated by 
Mr. Davis which serve to show what the practice of the law in Mississippi was 
half a century ago. 

Mr. Davis was born in Tennessee, but his father, who was a Baptist minister, 
moved to Alabama while our author was yet a child. 

“While still but a lad, I left home to begin a new chapter, in my preparation 
for life. My father had decided, after much hesitation and many misgivings, 
that I should be allowed to study medicine. All my own desires pointed even 
then to the law, but my father held stubbornly to his peculiar theories on that 
subject. It was very clear to him, he said, that lawyers were wholly given up 
to the devil even in this world, and that it was impossible for any one of them 
every to enter the kingdom of heaven. That being the case, he could not, in con- 
science, allow a son of his to enter the ranks of a profession foredoomed to 
everlasting burnings. He also entertained strong doubts as to the final welfare 
of medical men in general, but admitted that some few might be saved, pro- 
vided they used their best endeavors not to kill their patients, and resisted all 
temptation to prolong illnesses with a view to pecuniary profit.” 

After solemn admonitions on these points he left home, with his father’s 
blessing, to read medicine in Hamilton, Monroe county, Mississippi. After 
two years of study he began the practice of medicine in Russellville, Ten- 
nessee, and continued it at Fayette Court-house. Quite soon, however, his 
strong inclination for the profession of the law led him to read Blackstone and 
Chitty as well as such other books as he could get. After reading law for a 
year or two he obtained a license to practice and removed to Monroe county, 
Mississippi. This was in January, 1832. His first case came directly and he 
won this and a fee of twenty-five dollars. Instead of taking the money, how- 
ever, he induced his client to transfer to him a small house built of plank and 
roughly floored, which he personally took down and carried to a small lot he 
owned and there put up for a residence, he being already married. His business 
soon increased so much that he was able to give up his little shanty for more 
comfortable quarters. In 1835, he was elected district attorney. 

“In a short time I found that some embarrassment attended the discharge of 


BOOK REVIEWS. 879 


the duties of my office. I had been warmly supported by all classes of men, 
and it sometimes happened that my duty as district attorney clashed with the 
regard I felt for those who had earnestly promoted by success. I endeavored 
to observe strict impartiality of justice, and in the first round of courts no very 
serious complication presented itself. All of my active friends and supporters 
were considerate enough to keep out of the clutches of criminal law. In the 
next term, however, they and I were less fortunate. There were two cases to 
be tried, in each of which the defendant was a man for whom I had both respect 
and friendship. I believed that both these men were justifiable under the cir- 
cumstances of the killing, and I was most unwilling to institute proceedings 
that would subject them to the humiliation of arrest and prosecution. The 
friends of the deceased in both cases demanded prosecution, and public opinion 
supported them. I therefore prepared both bills and had them reported to the 
court. In the trial of the first case, I endeavored in my argument to keep only 
the end of justice in view, and had the gratification of hearing both sides say 
there was no dissatisfaction with the manner of conducting it. This was more 
thao I had hoped for. 

‘Inthe second case it had happened that I was a witness of the whole trag- 
edy, and had been standing near when the fatal gun was fired and the victim 
fell. I knew that, according to the popular code of our people, my friend was 
obliged to shoot. The friends of the deceased at once began the charge that I 
would use my Office to screen the slayer, and in this aspersion such enemies as 
Ihad made eagerly joined. As soon as court organized, I went in with five 
hundred dollars in my hand. I said to the court that I placed this sum subject 
to the order of the court, that it might be applied by the friends of the deceased 
in procuring counsel for prosecution. I added that I adopted this course from 
a sense of duty, as personal feeling and obligation would make it impossible for 
me to proceed further in this case than to attend to its mere preliminary for- 
malities. The friends of the deceased professed themselves satisfied, and the 
trial went on. Tomy great joy, the defendant was acquitted. 

* A few days after the close of this term, another friend of mine, a gentleman 
of very moderate means, killed a man of great wealth in the town of Aberdeen. 
The sons of the deceased immediately employed Gholson to aid in the trial 
before the committing court. In a legal point of view the case was one of great 
difficulty, but the killing had been induced by vile and slanderous accusations. 
The defendant lacked means to employ counsel. I sympathized deeply with 
my unfortunate friend. Gholson came to me and suggested a conference pre- 
paratory to trial. I asked for an hour’s delay, wrote out and sent off my 
resignation, and then went to the defendant and tendered my services in his 
defense. 

“He had been committed to jail, and remained there five months awaiting 
trial. After a hard fight, we came off triumphant, and my friend was once more 
afree man. Since that day I have defended over two hundred cases for mur- 
der, and never had the misfortune to have my man hung, but I do not think I 
ever heard the verdict for acquittal with more rapture than I felt on that occa- 
sion.” 

This is the way the acquittal of one murderer was secured. 

‘The testimony soon closed, and it was proved that the defendant had ap- 
proached the deceased, and shot him through the heart without a word. I 
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never heard a more hopeless case. Colonel Robert McIntosh, counsel for de. 
fense, undertook to show that threats had been made against the defendant, but 
the judge stopped him. McIntosh asked me if we should give up and submit 
the case without argument. [I told him I could see no hope, but suggested that 
he ask two hours for consultation. This was granted, but two years would not 
have enabled us to pick a flaw in that testimony. Knowing Watson’s irritable 
temper, and how harshly he expressed himself when excited, I thought it might 
be possible to get up such a quarrel as to array the jury on my side against the 
judge, and get up a sympathy for the prisoner. Colonel McIntosh agreed that 
although rather a desperate chance, it was the only one left to us. 

*T opened the argument, charging error in the decision of the courtin ruling 
out testimony, and suggesting prejudice and tyranny. The court stopped me, 
but I began again upon partiality in decision. I was ordered to stop, and 
threatened with imprisonment for contempt. I then asked if I was to be de- 
nied the privilege of making a defense for a citizen whose life was put in 
jeopardy by his Honor’s erroneous decision. I appealed to the people, and said 
that in a court governed by such unheard of tyranny my only hope was to ask 
the court to write out my argument for me, so tnat I might learn what could be 
said in that court without offense. By this time Watson was ina great rage, 
and vehemently threatened me with the jail. I told him I was not afraid of the 
jail, and that he could not prevent the performance of my duty to my client. 
The quarrel continued forty minutes, the judge getting more and more furious, 
= the crowd, including the jury, becoming very much excited. 

*‘T spoke for three hours, doing all I could think of to rouse and touch the 
emotion of the jury, and divert their minds from the evidence. McIntosh sup- 
ported me ably, and the defendant was acquitted.” 

Here is his account of an astounding encounter with Judge Howry. 

Mr. Davis was for the defense !n a larceny case. The attorney for the State 
had objected to two jurors and his challenges were exhausted. Another juror 
was called, and the State’s attorney said with some eagerness of manner, “I 
accept.’”? Mr. Davis supposing that this was to gain favor with the juror re- 
marked, ** You are bound to accept.’? The State’s attorney said, ‘‘ No, I have 
four challenges.” 

Mr. Davis insisted that he was entitled to but two, and when the judge sus- 
tained his opponent Mr. Davis read the statute and remarked to the court, 
**You see, sir, lam right.”? The judge ordered him to take his seat, which he 
did; and then ordered the State’s attorney to sit down. The latter replied that 
it was his right to stand and he meant todo so. Mr. Davis continues: ‘*The 
court then ordered the clerk to enter a fine of fifty dollars against me. I was 
thunderstruck. Up to this moment I had been so surprised by the unexpected 
attitude of the court, coming as it did after weeks of the most pleasant and 
friendly intercourse, and with no provocation that I was aware of, that I had 
felt no emotion stronger than annoyance. 

*« At this point, however, my patience gave way, and I felt myself in a perfect 
blaze of sudden fury. I had in my pocket a very fine knife with a long thin 
blade. As I sprang to my feet, I drew out this knife, opened it, and threw it 
point foremost into the bar, looking steadily at the judge all the while. My 
object was to induce the judge to order me to jail, and then to attack him on 
the bench. The knife vibrated, and the weight of the handle broke the blade 


n 
b 
a 
a 
t 
‘ 


BOOK REVIEWS. 881 


near the middle. General S. J. Gholson and several others ran upon the bench 
beside the judge, ordered the sheriff to adjourn the court until one o’clock, and 
carried the judge out of the court-room, while a number of persons seized me, 
This was a most prudent and timely action on the part of Gholson; * * * 
and he is entitled to great credit for his quickness in seeing the remedy and his 
promptness in applying it, Judge Howry was a man of unquestioned courage 
and firmness, and would undoubtedly have taken the only step left to him by 
ordering me to jail, if Gholson had not relieved him from the dilemma. I had 
taken the aggressive step, and could not have hesitated to pursue it. * * * 

“ Judge Howry being withdrawn, prudent men among my personal friends 
condemned my action, and appealed to me to let the matter stop. I agreed to 
this and went to my hotel, as the judge had gone to his. One of my partners, 
Mr. Goodwin, was staying in the same house with Judge Howry. I went tohis 
room, and after an hour’s consultation with him about our cases, I stepped out 
of his door, intendiug to pass straight to my hotel. As I closed the door, I saw 
Jugde Howry enter the hall and come forward towards the place where I was 
standing. I awaited his approach and when close to me, I asked him if he had 
intended by his fine to insult me. He said, ‘No.’ I then said that I had 
been guilty of no offense to justify such an indignity, and requested some ex- 
planation. He replied, ‘Ido not, sir, expiain my official conduct to aby man.’ 
In a moment | had slapped him in the face with my open hand. 

“ By some accident a claw- hammer had been left upon the floor near by. He 
seized this and struck at me violently, while I got from my pocket the broken 
knife and opened it. The blow of his hammer fell upon my head, cutting 
through my hat and several files of papers to the bone of my head. * * * I 
made another stroke at his jugular with the corner of my knife-blade. This 
blow fell upon his jaw, and I seized him with my left hand by the collar of his 
coat, and pushed my head into his face. He struck again with his hammer, 
breaking and depressing the outer plate of my skull-bone, without, however, 
invading the inner plate. * * * I inflicted three more cuts upon his jaw. 
As we were pulled apart, he gave me the third blow. * * * 

“T wentto my room, and sent the judge a message, warning him not to leave 
his room unarmed, as I should attack him upon sight. My friends gathered 
round me, urging that the trouble was useless and should now be stopped. 
This I could not bring myself to consider, until after a while Captain William 
P. Rogers came in and whispered in my ear, ‘Remember what you told me this 
morning.” * * * 

This had reference to a psychical marvel or dream that Mr. Davis had ex- 
perienced the night before to which he attached much importance. ‘I realized”’ 
he says, ‘* that this was the danger against which I had been so singularly 
forewarned, and at once gave myself up into the hands of friends and allowed 
them to arrange it for me.”’ 

‘The court met again that evening. I had put on a fur cap, with the back 
part before, to conceal my wounds, and the judge wore his overcoat with the 
collar well drawn up, to hide the tokens of combat on his person. I proposed 
the argument of a demurrer. The judge objected and said: ‘We will go to 
the jury.” That evening Judge Adams returned, and relieved us from our un- 
pleasant predicament by terminating the exchange and allowing Judge Howry 
to leave next morning for Oxford.” 
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Seven years afterwards, while Mr. Davis was attending court in another part 
of the State, Chancellor Chalmers said to him, * I suppose, Davis, you care noth- 
ing now about that affair between you and Judge Howry?” ‘“ I promptly re- 
plied that I thought nothing of it; that Howry was a gentleman, and that our 
difficulty was casual and without malice. Although it had been a death-strug- 
gle, it had been about nothing.”” They afterwards were always sincere 
friends. 

Our author speaks of the loftiness and independence which the institu- 
tions of the country have given to the dominant race, and of the jealous re- 
gard for personal honor and dignity characteristic of Southerners. Mr. Davis 
had his full share of all these characteristics. The following story is in point, 
* T recall,”’ says the author, ‘an incident connected with tlie first case I attend- 
ed to in person in the Federal court, which made it memorable. Judge Ghol- 
son had adopted the rule of not allowing attorneys to do more than read the 
papers of a case, and introduce and examine witnesses. The judge would then 
charge the jury, not permitting any privilege of speech or explanation. It will 
be seen that this rule was fatal to any case involving points of law or evidence. 
Although the subject was one of frequent and bitter complaint, there had been 
no attempt to bring about a change. * * * At the spring term I went to 
Pontotoc, and for two days watched the progress of some other cases, and 
heard from lawyers engaged in them strong expressions as to the annoyance of 
the arbitrary rules enforced. 

** Now I flatter myself that I am a patient man and disposed to peace, but to 
submit patiently when my own rights and the interests of my client are being 
trodden under foot has never been easy for me. My case for Mr. Prewitt was 
called, and had not progressed beyond the preliminary steps, when some ques- 
tion of law arose. Without even a moment for deliberation, the judge decided 
hastily against us, and ordered us to proceed. The point was a vital one, and 
the whole case turned upon it. I arose, and said in respectful tone that as the 
decision was important, I desired to address the court before it was made. He 
ordered me to sit down, but I replied that I was demanding only my own rights, 
and was resolved to maintain them. 

“He then said I must sit down, or he would send me to jail, I replied: ‘You 
have the power to make that order, but execute it if you dare. Every man in 
this room will sustain me in the assertion that I am simply protesting against a 
monstrous tyranny and injustice to my client; and should you attempt to carry 
out your threat, you know well that I will hold you personally responsible.’ 

**At this point there wasa perceptible stir in the bar, and the crowd began to 
make audible movements and suppressed remarks of an angry nature. Gholson 
had been stubborn up to that moment, but he saw the temper of the crowd, and 
knew that he could not venture farther. He therefore said hastily, ‘ Proceed 
with your argument, sir.’ 

spoke about fifteen minutes, and the judge reversed his decision. The jury 
decided for Prewitt, as I knew they must, if the case could only be presented 
to them. In the presence of the judge, the whole bar came up and congratu- 
lated and thanked me, and the crowd made such demonstrations that the court 
was satisfied the old rules must be done away.” 

The author tells how he circumvented a penurious client, a Mr. May, who 
had engaged his services to defend his son upon the charge of killing a man. 


d 
t 
‘ 
1 


— 

Th 

av 

po 

Th 

th 

fin 

M 

de 

al 

h 


BOOK REVIEWS. 883 


The father had paid only a portion of the amount he had agreed to pay. He was 
a wealthy man, but had a most unconquerable aversion to parting with any 
portion of his treasure. Mr. Davis was resolved to hold him to his contract. 
The case was admitted to be a bad one. The district attorney had addressed 
the jury with great force, and the judge had announced that the case must be 
finished that night after a short recess for supper. 

“T knew that the time had come for the execution of my plan to circumvent 
Mr. May. He came to me as[ left the court room, and said ‘ The case is more 
desperate than [knew.’ I shook my head dolefully and answered not a word. 
‘Billy is in great danger?’ I sighedamighty sigh, but said nothing. He was 
evidently depressed by my silence, and said, ‘Mr. Walthall made a powerful 
attack.’ ‘He did Mr. May, he did.’ ‘Must Billy be hung? Is there no 
hope?’ I said, *I will tell you howitis. To answer that speech I must do 
my best, and that depends upon you, Mr. May. Ihave been speaking in these 
difficult cases now for several months, and my mide is exhausted, and my lungs 
nearly worn out. I must be roused up and stimulated before [I can make the 
requisite effort to answer that powerful speech of Walthall’s, and you must 
give me the stimulant if you don’t want to see Billy hung. Just pay me the 
twelve hundred dollars you owe me, and I will putitin my pocket, and when- 
ever I feel myself going down, I will put my hand on it and be aroused to re- 
newed effort.? * * * When I came out from supper, there stood Mr. May, 
who paid over the twelve hundred and groaned deeply. I told himI already 
felt much encouraged, and was ready to do my best for his son. Several times 
that night, when I paused for a moment in my long speech, happening to see 
the old man’s eyes fixed earnestly upon me, I would thrust my hand in my 
pocket, and go on with renewed vehemence. I do not doubt that to the day of 
his death May believed that it was the potent effect of that roll of notes that 
enabled me to acquit his son. This story got out somehow, and excited a good 
deal of amusement. Many times since I have heard it repeated with all sorts 
of fantastic additions; and it has become one of a stock of anecdotes which 
have been related about me, some of which are so old now that they have pass- 
ed into tradition. Generally there is some thread of truth to begin with these 
narratives, but that is frequently lost in the embellishments of fiction.”’ 

The book is not, however, chiefly taken up with stories of his encounters with 
the courts, or of his management of the numerous important cases in which he 
was engaged. It contains numerous interesting sketches of the lawyers, 
judges, and other men of prominence in Mississippi. He is lavish in praise of 
all his friends, and all the leading men of his State seem to have been friends of 
his. They are nearly all “ great,’’ “* profound,”’ or “ brilliant” and are “ ideal 
Southerners.” 

Neither was Mr. Davis a criminal lawyer merely. His civil practice was 
large, and he thought he managed his civil cases better than those on the crim- 
inal docket. ‘In looking back,’’ he says, “‘I am astounded at the heavy and 
continuous labor I performed during the twenty years of active practice. I 
used to travel from one court to another for months together, and those were 
wild days. Our relations were, perhaps, more exhaustive than our work, and we 
took no more thought or care for our lives than if we had been immortal.” 

He was not a lawyer alone. Inthe Mexican war he was for a time colonel 
of a regiment of Mississippi volunteers. He often entered vigorously into polit- 
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ical campaigns. He was twice elected to Congress, where he was, as he says, 
“classed as ultra in my views, and belonging to what were called.‘ fire. 
eaters.’’? His service in Congress closed with the secession of his State early 
in January, 1861. In December before he made a speech of which he gives thig 
account: — 

‘*T announced that war was inevitable, and that the South was prepared for 
it, and would begin the fight whenever called upon. That we admitted how 
greatly the North was superior in numbers, in the munitions of war, their facili. 
ties of transit, their navy, and their treaty relations with other powers. All 
these things were against us, but we defied them all. They might strip us of 
all we possessed, but their title-deeds should be written in the best blood ofthe 
nation. Great excitement was manifested during this speech, and at its con. 
clusion the house adjourned. 

‘«The next day, Mr. Thomas Corwin made a special reply to my speech. Up 
to that time he had not addressed the house. He was calm and dignitied, and 
spoke slowly but with power. He went into an elaborate examination of the 
causes of trouble, showing great ability and candor and counseling modera- 
tion on both sides as the first step to peaceful adjustment. 

“ At this point he turned and addressed himself to me. He said, ‘ You, sir, 
have announced that the South will fight. Ido not doubt it. Alas, itis but too 
certain. Neither can I doubt that the fiery spirit of her sons will lead them on 
to a brief success; perhaps for one year, perhaps for two, they may be victori- 
ous in every battle. But the old Puritan blood will arouse itself at last, and 
then, woe to the conquered! You will never win another battle; you 
will be overpowered, broken, and impoverished. In view of these things, the 
South should take prudence among her counselors, and learn by moderation 
to avert destruction.’ 

‘*[T was strongly impressed by these pacific admonitions, and by the earnest 
solemnity of the good man’s manner. Many a time afterwards his words came 
back to me like a prophecy, especially in the dark days when defeat followed 
defeat, and the destruction he had predicted was upon us.”’ 

Here is a further bit of history: ** The North exhibited disquietude, and was 
apprehensive of evils which she wished to avoid, but did not fear. I spent much 
of my time in consultation with Mr. Floyd, Secretary of War, who had been for 
twelve months, and still was engaged in sending to the Southern arsenals all 
available arms under his control. He had put our forts in such condition that 
it would be easy to capture them, and prepare them for immediate occupation, 
His estimate was that fully half of the munitions of war in his department were 
in the South on the 15th of December, 1860. 

“ Most of us knew that the war would follow, but we had all the confidence of 
stout hearts and small experience. Our state of preparation was, in some re- 
spects, more complete than was generally known. 

‘The regular army was very small, and I believed that our people would, at 
the beginning, make more efficient soldiers than those of the North. As a 
rule, we were more accustomed to the use of fire-arms and also toa more active 
and adventurous life. Familiar with exposure and danger from early youth as 
our men were in their habits of sport and exercise, they were more like veter- 
ans in all except drill and discipline than like raw troops. 

‘* Revolution is the offspring of enthusiasm, and I hoped that our enthusiasm 
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would enable us to settle the war within the first twelve months, and before 
our inferiority in numbers and in supplies of all kinds could be greatly 
felt.’ 

After this Mr. Davis was a member of the Confederate Congress at Rich- 
mond. He was not, however,in accord with the administration as to the prop- 
er mode of conducting the war, and finally resigned in 1864. He says but lit- 
tle about the war. ‘The end came, bringing woful and bitter days to our peo- 
ple. Even now the recollection of that anguish and humiliation smites upon 
the hearts of those who endured it. With what courage and heroic patience 
the South took up her changed existence belongs to the story of Mississippi as 
she isnow. The old Mississippian ends his rambling tale here.’’ 


LAWSON’S RIGHTS, REMEDIES AND PRACTICE. — At Law, in Equity and under the Codes. 
A Treatise on American Law in Civil Causes; with a Digest of Lllustrative Cases. By 
JouN D. LAWSON, author of works on Presumptive Evidence, Expert Evidence, Carriers, 

Usages and Customs, Defenses to Crime, etc. In seven volumes. Vol. VI. San Fran- 

cisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1890. 


This volume, continuing the third division — Property Rights and Remedies — 
contains the titles Real Property, Easements, Landlord and Tenant, Fixtures, 
Water-courses, Nuisances, Mortgages, Liens, Descent and Distribution, Wills, 
and the first part of the title Remedies and Procedure, viz: Arbitration and 
Award. The volume consists of more than a thousand pages of text besides 
atable of contents and a short index. The title Real Property treats of the 
different kinds of such property, the title to itand estates in it, and is embraced 
in one hundred and fifty pages. The title Easement consists of thirty-seven 
pages; Landlord and Tenant of a little less than one hundred and fifty pages; 
Fixtures, of thirty-seven, Water-courses of about seventy; Nuisances, of about 
eighty; Mortgages, part first treating of realty, of one hundred and seven 
pages; and part second treating of Chattels of forty-three pages; Liens, 
thirty pages; Descent and Distribution, forty pages; Wills, one hundred and 
fifty pages; and Remedies and Procedure, one hundred and sixteen pages. 

If a full and clear general statement of the law of these subjects can be made 
in the space given to them, the book is worth its weight in gold. If the sub- 
ject of Wills can be condensed into the space of one hundred and fifty pages, 
what is the use of reading a work of ten times that number of pages on this 
subject? Or if the subject of Mortgages of Real Property can be presented in 
about one hundred pages, what is the use wasting one’s time over a work of 
two thousand pages on that subject? Or to take one branch of the subject of 
Mortgages, if the subject of foreclosure can be presented in the space of fifteen 
pages, as our author presents it, what is the use of any one’s writing a large 
volume of a thousand pages more or less on this topic? 

Of Mr. Lawson’s work in general we have already written at length in the 
January number of this REview ! upon the appearance of the first volume of 
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the work. The subsequent volumes have appeared in rapid succession, and ing 
they have all confirmed our high estimate of the learned author’s perform. whi 
ance. 

It is wonderful that the author could state the law so well and could state so : 
much of it in the space he has allowed himself. It is undoubtedly one of the bat 
best of the works which have attempted to condense the whole body of the " 
modern common law into a few volumes. To do this is a huge labor; and to “ 
do it well, as our author has done it, is a labor to be admired. Is it to be com- 
mended? Yes, the work has its uses. It is very useful for a student who is o 
cramming for an examination. It is very useful for a justice of the peace who * 
wants a smattering of the law. It is very useful, too, for a country lawyer me 
who is remote from libraries and who wishes to have a work by him to which oa 
he can turn for principles stated ina very general manner. But for an active ke 
lawyer who has a brief to prepare a work of this sort is of hardly more use . 
than a dictionary. It cannot go into details of statement or distinctions be- e 
tween doctrines or cases except in the most general way. It may cite a great ? 


number of cases, but they are necessarily put in in masses and no one can use 
them safely without examination, and a library of ten thousand volumes would 
be required to get at the details of the cases or the distinctions between them. 
Such a work is necessarily incomplete; it can touch only upon the prominent 
parts of a subject. 

To all who want a general work somewhat more full, complete and modern 
than Kent’s Commentaries, we commend Mr. Lawsou’s great work. We have 
merely pointed out the necessary limitations of a work of this character. 


OOOLEY’s CONSTITUTIONAL LIMITATIONS. — A Treatise on the Constitutional Limitations 
which rest upon the Legislative Power of the States of the American Union. By THOMAS& 
M. CooLer, LL. D., formerly one of the justices of the Supreme Court of Michigan, and 
Jay Professor of Law in the University of Michigan; now Chairman of the Interstate 
Commerce Commission. Sixth Edition, with large additions, giving the results of the 
recent cases, by ALEXIS C. ANGEL, of the Detroit Bar. Boston: Little, Brown and 
Company. 1890. pp. 88 and xcviil. 


Very few treatises upon the law have the position of authority that is by 
common consent given to this work of Judge Cooley. It was accorded this 
position soon after the publication of the first edition, about a quarter of a 
century ago, and each successive edition has confirmed and extended the fame 
and influence of the work. It is one of the few legal works that are dcstined 
to survive the generation and the century of their production. It cannot be 
doubted that this work will be regarded as high authority and its influence 
will be great for very many years to come. 

Of the present edition the author in his preface says: — 


** The period that has elapsed since the last preceding edition of this work was 
published, has been prolific in constitutional questions, and a new edition seems 
therefore important. The official duties of the author putting it out of his power 
to perform in person the necessary labor, the services of Alexis C. Angell, of the 
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Detroit bar, were secured for the purpose, and by him the edition now offered to 
the public has been prepared. Mr. Angell has examined all the new cases, mak- 


and ing use of them so far as seemed important, and adding to the references till the 
rm- whole number now reaches over ten thousand.” 

80 A comparison of this with the preceding edition shows that many new cases 
the have been examined and cited and that much labor has been expended in incor- 
the porating into work the principles to be reduced from the mauy important se- 

to cessious rendered within the last few years. 

m- This work is too familiar to the profession to require any extended descrip- 
is tion of its contents. It is to be remembered that it is not a commentary upon 
ho the constitution of the United States as a whole, as is the work of Judge Story; 
er but that it occupies a broader field in the examination of questions respecting the 
ch constitutional limitations which rest upon the power of the several State legis- 
ve latures. These limitations are imposed !)y the constitution of the United States 
se and by the constitutions of the States themse ves, To call to the attention of 
ty those of the profession who are not familiar already with the scope of the work 
ut we quote the headings of the chapters: — 

ie 

d Chap. I. Definitions. 

. II. The Constitution of the United States. 

‘ III. The Formation and Amendment of State Constitutions. 


IV. Construction of State Constitutions. 
V. The Powers which the Legis'ative Department may Exercise. 
. VI. The Enactment of Laws. 
VII. The Circumstances under which a Legislative Act may be de- 
clared Unconstitutional. 
VIII. The Several Grades of Municipal Government. 
IX. Protection to Person and Property under the Constitution of the 
United States. 
X. The Constitutional Protections to Personal Liberty. 
XI. Of the Protection of Property by the ‘‘ Law of the Land.”’ 
XII. Liberty of Speech and of the Press. 
XIII. Religious Liberty. 
XIV. The Power of Taxation. 
XV. The Eminent Domain. 
XVI. The Poliee Power of the States. 
XVII. The Expression of the Popular Will. 


The subject of some of these chapters are the subjects of separate treatises 
by other authors, who take up these matters more in detail; but they are 
doubtless greatly indebted to Judge Cooley for the general principles and out- 
line of the subjects, 

The strength and value of Judge Cooley’s work lies not merely in his vigor- 
ous grasp of the whole subject, and in his logical presentation of it, but also 
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in the strength and clearness of statement. One would be surprised at the 
number of notable phrases, felicitous expressions, and well turned sentences 
that might be culled from this work. 


BIGELOW ON THE LAW OF FRAUD. —A Treatise on the Law of Fraud on its CivilSide. By 
MELVILLE M. BiGELow, Ph. D., Havard. Volume II. Boston: Little, Brown, and 
Company. 1890. 

The publication of Dr. Bigelow’s completed work on Fraud marks an im- 
portant era in the law of the subject. He has followed the growth of the law 
historically and atthe same time he has stated its principles logically. His 
style is admirable: for while it is easy and abounds in felicitous phrases it has 
terseness and strength 

The first volume of this work was published two years ago, and we then 
noticed it with words of praise. The philosophy of the work is much more 
apparent in the second volume now published. He divides the subject into 
two parts, ‘In the one the person defrauded and the person defrauding have 
been dealing with each other; that part is ‘deception.’ In the other they have 
not been dealing with each other; that part is ‘circumvention.’ Each has its 
own incidents and consequences, but each bears to the other, in one essential 
thing, a family resemblance to the genus fraud, Let me state that essential 
thing in the shortest and clearest way. In most cases the wrongfulness of the 
‘endeavor’ to aler rights may be made out alike in deception and in circum- 
vention, by conduct as distinguished from motive, by something done re- 
gardless of any personal intention to commit fraud; the conduct being not 
merely evidence of fraud; but establishing it.”? The author points out the 
classes of cases under the head of deception in which it is requisite to show 
personal intuition. 

The present volume treats of circumvention. ‘‘ Under the head of circum- 
vention all except special cases turning upon peculiar statutes (which, because 
they are peculiar, have little bearing upon the nature of fraud), orupon peculiar 
circumstances, may be summed up in the statement, that personal intention to 
defraud is necessary only when the party complaining of fraud cannot make 
out his case by any external act or conduct. If the transaction is innocent on 
the external facts which brought it into existence and constitute it, nothing, it 
is obvious, can be done unless the complaining party can prove that it was 
founded in personal intention to defraud. 

‘It may turnout that deception and circumvention together do not embrace 
all of fraud even ‘on its civil side.’ If so, very well; for it may still have been 
useful to point out that these are the two great continents in the geography of 
fraud, and to map out and survey the whole territory, a thing which other 
works on fraud, valuable as they are, have not professed to do. Aud it should 
be understood that the object of the book is not merely to show that fraud may 
be defined, and to exp'ain the definition, —it would be lamentable to think that 
that should require two volumes, — but to portray the whole domain of law re- 
lating to fraud as a civil offense, its incidents and consequences not less than 
its nature. While therefore the general lines of thought converge upon the 
definition much more remains to complete the work.”’ 
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The table of contents of this volume embraces twenty-six chapters, all un- 
der the head of Circumvention. 


Chap. I. Definition of Circumvention; Fraud reconsidered, 
II. Fraudulent Conveyances at Common Law. 
III. The Statute of 13th Elizabeth: American Legislation. 
IV. Construction of the Statute. 
V. Alienation. 
VI. ‘*Creditors and Others.”’ 
VII. Intent: Positive Elements: Voluntary Alienations. 
VIII. Intent to Defraud: Vovuntary Alienations: Condition of the 
Debtor. 
1X. Intent to Defraud continued: Trusts and Reservations. 
X. Intent to Defraud continued: Trusts in Mortgages of Mer- 
chandise. 
XI. Intent to Defraud continued: Assignments for Creditors. 
XII. Intent to Defraud continued: Assignments continued: “ Hinder 
and Delay,” eic. 
XIII. Intent to Defraud continued: ‘‘ Retaining Possession.”’ 
XIV. Intent to Defraud continued: Creditors’ Rights. 
XV. Intent to Defraud: Conclusion. 
XVI. Consequences of Proof of Intent. 
XVII. Minor Badges of Fraud. 
XVIII. The Saving: Valuable Consideration. 
XIX. The Saving continued: Good Faith. 
XX. The Statute of 27th Elizabeth: American Legislation. 
XXI. Construction of the Statute. 
XXII. General Legal View of Open Preferences. 
XXIII. The Statutes, English and American. 
XXIV. Construction of the Statutes. 
XXV. Bankruptcy: Ne exeat: Attachment. 
XXVI. Remaining Subjects of Circumvention. 


We may at some future time venture upon a criticism of the author’s con- 
clusions as stated in his chapter on Trusts in Mortgages of Merchandise; but 
we have not time for this now. 

The part of this work which the author has most elaborated is that in which 
he demonstrates that in the actual administration of the law the literal and 
natural meaning of the term “ intent to delay, hinder or defraud’ has in most 
cases been displaced for a technical meaning, iu which personal motive or 
intuition has no part. This demonstration is original, with the author: for if 
this interpretation of the statutes has been heretofore incidentally referred to, 
it has never before been shown to be of wide and grand application. We wish 
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we were able to set forth this doctrine fully; but we must refer our readers for 
this to the author’s work, and especially to the fifteenth chapter of it. 

The part of the subject of Fraud set forth in the present volume is a very 
practical and interesting part of it. The author’s mode of treatment very ad- 
mirably adapts the work for the use of law schools and students of the law, 
Principles and cases are examined and compared, Every chapter has a definite 
end beyond the statement of the judgment arrived at in the cases examined: it 
has its place in the general plan of the book;-and the plan of the book is to 
bring out two or three great principles. The work reflects the result of many 
years of study upon the subject, and it is a very different book from those 
which lawyers generally meet wth, mere digests of cases, not half digested; 
one case connected with another by a “but”? or an “and” and the result not 
being principles, but chaos. 
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